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CURRENT TOPICS. 


A statute of Texas provides that ‘‘persons 
out of the state may commit and be liable to 
indictment and conviction for committing any 
of the offenses hereinbefore enumerated which 
do not in their commission necessarily require 
a personal presence in this state.’’ In Ham 
v. State, recently decided by the court of ap- 
peals of that state, the defendant, a citizen of 
Missouri, had been convicted of forgery of titles 
to land in Texas, the forgery having been done 
in Missouri. On appeal, the statute was held 
constitutional and the conviction affirmed. In 
Bishop on Criminal Procedure it is said: 
‘The locality of the crime is not necessarily 
in law, or always in fact in the same county 
with the personal presence of him who com- 
mits it. We have indeed seen that to consti- 
tute a crime, an evil intent must combine with 
the evil act; but though we usually contem- 
plate the intent as existing in the mind as in- 
habiting the body, yet legally instead of this, 
the intent follows with the act, and this may 
be where the bodily presence is not. Thus, if 
a man stands upon the shore within a county, 
and by discharging firearms kills another upon 
the high seas without the county, he is triable 
for the murder by the Admiralty, which has ju- 
risdiction over the locality where the ball took 
effect, and not over the place where he stood 
to perpetrate the crime. And one who pois- 
ons another by the help of an innocent agent, 
is guilty of murder in the county where the 
murder took place. So a person who put 
forth a libel, or threatening letter, or a letter 
containing a forged instrument intending to 
defraud one to whom it is addressed, or a letter 
making a false pretence to a person, who 
thereupon parts with his goods in the county 
where he receives it, or soliciting one to com- 
mit a crime may be indicted in the county to 
which it is sent, though he does not go there 
himself.’” And from the doctrine thus laid 
down it follows that a man may commit a 
crime against a state or county, upon whose 
soil he never placed his foot. 1 Bish. Crim. 
Pro. 2d Ed. 53, 1 Bish. Crim. Law. sec. 109, 
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110, 112, 556, Com. v. Harvy, 8 Am. Jur. 
People v. Adams 3 Denio, 190 Com. v. 
Smith, 11 Allen, 244. 





In Chicago and Northwestern v. Bayfield, 
the plaintiffs intestate, a boy of eighteen 
years, was employed as a common laborer 
on a construction train. One Smith, who 
was in charge of the train, ordered him to 
act as brakeman, a higher employment, in 
helping to stop the train. He did so, although 
not experienced in this duty, and was not seen 
again until it was discovered that he had been 
run over and so seriously hurt that he 
shortly afterwards died. A verdict for the 
plaintiff was sustained by the Supreme Court 
of Michigan, Cooter, J, said: It may still 
be said that in thus yielding obedience he ac- 
cepts the risks which accompany it, for the 
same reasons that he accepts the risks of the 
employment in which he actually engaged. 
But the risks the servant actually assumes are 
only those which are properly incident to the 
employment; and he may always require the 
master to respond for injuries resulting from 
his personal negligence. Cases of this sort 
occur where the master exposes the servant to 
unsafe machinery or sends him into places 
where there are risks of which he is ignorant. 
Marshall v. Stewart, 2 Macq. H. L. 20; S.C. 
33 E. L. & Eq. 1; Mellors v. Shaw, 1 B. & 
S. 487; Ryan v. Fowler, 24 N. Y. 410; R. R. 
Co. v. Swett, 45 Ill. 197; Sch. Norway v. 
Jensen, 52 Ill. 373; Snow v. R. R. Co. 8 
Allen 441; Walsh v. Valve Co. 110 Mass. 22; 
Perry v. Marsh, 25 Ala. 659; Stralendorf v. 
Rosenthal, 30 Wis. 674. This principle may 
be applicable even when the risks are appar- 
ent and fully open to observation, provided 
the servant from his youth, inexperience, or 
other cause is incapable of understanding and 
appreciating them, Grizzle v. Frost, 3 F. & 
Finl. 622 ; Coal Co. v. McGuire, 3 Macq. 300; 
Coombs v. Cordage Co. 102 Mass. 572; Pat- 
terson v. R. R. Co. 76 Penn. St. 389. Nor do 
we not think it follows that because Smith at 
the time was exceeding his authority the com- 
pany is not responsible. It is in general no 
excuse to the employer that an injury was 
caused by disobedience to his orders, whether 
they be express orders or implied. As between 
the company and any other than a fellow-ser- 
vant, there could be no question that his act 
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should be deemed the act of the company. 
Shea v. R. R. Co., 62 N. Y., 180. We think 
that where the superior servant, by means of 
an authority which he exercises by delegation 
of the master, wrongfully exposes the inferior 
servant to risk and injury, the master must 
respond. It is only where the risks properly 
pertain to the business and are incident to it 
that the master is excused from responsibility ; 
and a risk of this nature not being one of the 
kind, the general rule applies, and he must 
answer for the misconduct of his agent. This 
was expressly held on facts similar to this in 
Lalor v. R. R, Co., 52 Ill., 401, and the cases 
of R. R. Co. v. Collins, 2 Duv., 114; R. R. 
Co. v. Fort, 17 Wall. 553, and Frost v. R. R. 
Co., 11 Am. L. R. (N. S.) 101, sustain the 
same views. 


_ 





In Mansur v. Miller, decided by the Supe- 
rior Court of Marion County, Indiana, at the 
November general term, the question of as- 
sumption of mortgage debt was presented. 
The court, per Exiort, J.,said: ‘‘Itis certainly 
a general rule, that there is no contract unless 
the undertaking proposed by the one is ac- 
cepted and assented to by the other, of the con- 
tracting parties. The finding of the court 
below is that Crone, the mortgagee, had no 
knowledge of the assumption by Reis, and he 
never accepted the undertaking written in the 
deed of Hoffman. The contract was for the 
benefit of Crone, but until accepted by Crone, 
was in fact and in law no contract with Crone. 
The question then is, could Hoffman, by con- 
veying, make a contract for Crone’s benefit, 
which would be valid as to Crone, without an 
acceptance by him? We suppose that there 
can be but one answer to this question, and 
that, no. This does not, however, dispose 
of the main question, for we must further in- 
quire within what time such acceptance must 
be made, and whether the institution of the 
action against Reis was not an acceptance? 
The assumption by Reis was never withdrawn, 
and so far as the facts show remained in force 
until the action was commenced. If there had 
been a rescission of the contract hefore ac- 
ceptance by Crone, there can be no doubt, 
under our own cases, that Crone could not 
have held Reis upon the contract of assump- 
tion. It is expressly decided, in cases such as 
the present, that there must be an acceptance. 





In Miller v. Billingsley, 41 Ind. 492, it is said: 
‘It is not necessary that the person for whose 
benefit the promise was made should have been 
aware of the promise when it was made. It 
is sufficient if such a person, when informed 
thereof, accepted and acts upon such promise.’ 
In the latter case of Durham v. Bischof, 47 
Ind. 211, the case of Miller v. Billingsley is 
distinctly approved, and the court, after quot- 
ing from that case, say: ‘The complaint 
alleges a demand of payment of Durham be- 
fore the commencement of the action. In 
such a case a demand is necessary. There 
was no proof showing an acceptance by the 
appellees, ora demand upon Durham. The 
court should have granted a new trial.’ In 
McLean vy. Sanson, 18 Cal. 80, it is expressly 
held that when a promise is made by A. to B., 
for the benefit of C., it must be accepted by 
C., or it will have no effect, In Kelly v. Rob- 
erts, 40 N. Y. 482, it was held, ‘that the 
agreement by one for the benefit of a third, 
not communicated to him in whose apparent 
favor it was made, is as much the subject of 
revocation as if the latter was not named 
therein.” We must hold, as already indicated, 
that to make a contract of assumption valid, 
there must be an acceptance on the part of the 
person for whose benefit the contract is made. 
This acceptance must, we think, be made be- 
fore the action is instituted. It is a general 
rule, that a cause of action must be complete 
at the time the complaint is filed. If an ac- 
ceptance is essential to constitute a cause of 
action, then it must have been made before the 
commencement of the action. Otherwise, the 
action is upon an incomplete cause of action. 
If upon an incomplete cause of action, then 
there can be no right of recovery, and where 
there is no right of recovery, all actions fail, 
and this, therefore. must be the fate of Man- 
sur’s action against Reis.’’ 

This decision can hardly be questioned. 
The entire doctrine of the liability of the 
grantee in such cases is not well reasoned or 
decided when the grantee is held at law to be 
liable. The mortgagee in such case is not in 
a position to be favored by the court. Ue 
has parted with nothing in consideration of 
the assumption — was not a party to it, nor 
was it made for his benefit. To hold the 
grantee as personally liable to the mortgagee 
is flatly in the face of the statute of frauds. 
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The debt is the debt of another, and the deed 
reciting it is not signed by the grantee. In 
a great number of cases very great hardship 
falls upon the grantee who has assumed — 
he has himself sold the property, and it has 
been sold again and again. To hold the in- 
termediate partics between the holder of the 
mortgage and the last grantee, is favoring the 
party who has no other right to expect than 
his original contract. He has parted with the 
fee or loaned money upon the land. He looked 
for payment to the mortgagee and to the land 
for security. The most that he can ask ssrictly 
is that his security shall not be lessened. If 
he bring suit in foreclosure, and ask judgment 
over against the mortgagé¢, the court, on ap- 
plication of the mortgagéF, should make the 
grantee a party to the suit. This for the bene- 
fit of the mortgagor, not of mortgagee. Sub- 
sequent grantees might also be brought in in 
the same way. If the question was original, 
this would probably be the course. Wherever 
it is original, some such course will likely 
be adopted. The ruling in Mansur vy. Miller 
is by a court of great respectability, and will 
doubtless afford a precedent, wherever ap- 
plicable. 











THE SUPREMACY OF A TREATY AND 
THE SOVEREIGNTY OF A STATE. 


The title to this article is suggested by the 
opinion of the Supreme Court of the United 
States delivered at the October term, 1876, in 
the case of The United States v. Forty Three 
Gallons of Whisky.* 

It is very questionable whether the opinion 
of the Supreme Court is true in its conclu- 
sions of law, or accurate in its logic. 

To understand the case, we will, before 
endeavoring to review it, cite the head notes 
which are: 


1. Congress, under its constitutional power to regu- 
late commerce with the Indian tribes, may not only 
prohibit the unlicensed introduction and sale of spir- 
ituous liquors inthe “Indian Country,” but extend 
such prohibition to territory in proximity to that oc- 
cupied by Indians. 

This is true where the ‘‘territory in prox- 
imity’’ is the territory of the United States, 
for such is the property of the United States. 


If, on “he other hand, the adjoining terri- 


*93 U.S. 188. 





tory belonged to a foreign government, the 
treaty with the ‘‘ Indian tribes ’’ would be in- 
effectual in such territory, unless by treaty 
with the portion to which the territory be- 
longed. The first head-note decides a point, 
subject to the above explanation, which is un- 
objectionable. 


2. It is competent for the United States, in the exer- 
cise of the treaty-making powers, to stipulate, in a 
treaty with an Indian tribe that, within the territory 
thereby created, the laws of the United States. then or 
thereafter created, prohibiting the introduction and 
sale of spirituous liquors in the Indian Country, shall 
be in full force and effect until otherwise directed by 
Congress, or the President of the United States. 


This abstractly is true; and practically so, 
as long as the contracting parties remain in 
the same states in relation to the ‘‘ proximate 
territory ;’’ and the treaty made with the In- 
dian tribes could be enforced after the terri- 
tory adjoining the Indians had been trans- 
ferred to another nation by treaty, if the 
stipulations in the former treaty—that is, with 
the Indian tribes—had been preserved in the 
subsequent treaty. The most important point 
is embraced in the third head-note: 


8. Such a stipulation operated proprio vigore, and 
is binding upon the courts, although the created terri- 
tory is situate within an organized county or state, 


Such is the law on this subject, and coming 
from that high tribunal, the Supreme Court of 
the United States, should be respected; but 
whether it is based upon a sound legal princi- 
ple in our national jurisprudence, is a question 
we wish to test; and that with an acknowledg- 
ment of the high admiration we have always 
had for the tribunal from whence it emina- 
ted. 

The history of the case in which the above 
decision was made is as follows: The 
Red Lake and Pembina band of Chippe- 
wa Indians ceded to the United States, by 
treaty, concluded October 2, 1863, a portion 
of the lands occupied by them, reserving 
enough for their own use. The seventh arti- 
cle is in these words: ‘* The laws of the Uni- 
ted States, now in force or that may hereafter 
be enacted, prohibiting the introduction and 
sale of spirituous liquors in the Indian coun- 
try, shall be in full force and effect through- 
out the country hereby ceded, until otherwise 
directed by Congress or the President of the 
United States.’’ Section 20 of the act of 
Congress, March 15, 1864, (13 Stat. 29) 
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amends the ‘‘act to regulate trade and inter- 
course with the Indian tribes and to preserve 
peace on the frontier,’’ approved June 30, 
1834, and prohibits the introduction of liquors 
into the Indian territory, and further provides, 
among other penalties, if spirituous liquors or 
wine is introduced into such country, it shall 
be taken and destroyed, except such as may 
be introduced therein by the war department. 
The ceded country under the treaty of Oc- 
tober, 1863, with the Red Lake and Pembina 
Indians, is now part of an organized county of 
the state of Minnesota. Some person introduced 
a quantity of whisky. A libel of information 
was sued out against the whiskey and sundry 
peltries and other goods, under the act of Con- 
gress of June 30, 1834. The claimant of the 
whisky appeared in response to the petition, 
demurred and excepted to the libel upon the 
gr und that the Circuit Court of the United 
States for the district of Minnesota had no 
jurisdiction; that the property was never in- 
tended to be introduced into any I. .dian coun- 
try, but into a state of the union and recog- 
nized as one of the United States. 

The court below sustained the demurrer 
and exceptions and dismissed the libel. The 
United States thereupon sued out a writ of 
error. 

These are all the facts. The opinion of the 
court was delivered by Mr. Justice Davis. 
That it is a most excellent temperance paper 
none will deny, and while we rejoice with the 
court that a valuable section of the state of 
Minnesota has escaped the evil effects of the 
traffic in liquors, we regret that it has been at 
the expense of the rights and sovereignty of 
a state in the American Union. 

Mr. Justice Davis makes reference to the 
cases cited by the assistant attorney general, 
and also to one other case, Foster and Elam 
v. Neilson, 2 Pet. 314, in which Chief Justice 
Marswatt said: ‘That a treaty is to be re- 
garded, in courts of justice, as equivalent to 
an act of the legislature, whenever it operates 
of itself without the aid of any legislative pro 
vision.’? This no American lawyer will deny. 
With due respect to the learning and ability of 
Mr. Justice Davis and of that learned, able 
and just tribunal whose opinion he delivered, 
it is yet a very doubtful question whether the 
opinion in the case is not wrong and the reas- 





oning therein erroneous. 
The opinion says: ‘The ceded country is ' 


now part of an organized county of the state 
of Minnesota; and the question is, whether 
the incorporation of this article in the treaty 
was a rightful exercise of power.’’ 

The article alluded to in the above quota- 
tion is the seventh article of the treaty, cited 
supra: ‘‘If it was, then the proceedings to 
seize and libel the property introduced for 
sale in contravention of the treaty were prop- 
er, and must be sustained.’’ As a form of 
argument this is evidently the petitio principii: 
equally objectionable is the argument also 
used by the same able jurist: ‘‘If congress 
has the power, as the case we have last cited 
decides, to punish the sale of liquor anywhere 
to an individual member of an Indian tribe, 
why cannot it also subject to forfeiture liquor 
introduced for an unlawful purpose into terri- 
tory in proximity to that where the Indians 
live?’’ The case last cited, to which the jus- 
tice refers, is United States v. Holliday, 3 
Wall. 409. Again: ‘*The fact that the 
cedcd territory is within the limits of Minne- 
sota is a mere incident, for the act of congress 
imported into the treaty applies alike to all In- 
dian tribes occupying a particular country, 
whether within or without state lines.’’ 

We are apprehensive that the citations 
made from the opinion of the court, which 
contain the strength of the argument, do not 
present the true legal bearing of the great and 
interesting question involved in the case. 

The argument made by the court that Min- 
nesota is benefited by the decision, which pre- 
vents neighboring Indians from trading for 
liquor and making on her soil a temperance 
society, we most respectfully decline noticing 
though it frequently occurs in tbe opinion. 

There are unanswerable objections to the 
opinion of the court in the case. 

1. Minnesota was admitted into the Union 
upon an equal footing with the original states, 
on the 11th of May, 1858. Treaties made be- 
fore that date, affecting the territory of Min- 
nesota, are ineffectual after her admission as 
a state, if it deprives her of any acknowleged 
state jurisdiction. Treaties made subsequent 
to her admission can not deprive her of guar- 
anteed rights, personally belonging to her ju- 
risdiction as a sovereign state. Each of these 
two principles, the above distinction, so far as 
it goes, invades and destroys. 


2. Under the general and recognized laws 
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of treaties, if a territory passes to a different 
sovereignty, the treaties made with other pow- 
ers are annulled, unless specially preserved by 
treaty stipulations. If the United States did 
make a treaty, which it had the power to make, 
with the Indian tribes, when a portion of ter- 
ritory belonging to those tribes becomes the 
territory of another power, the authority over 
it of the government ceding it ceases. This is 
a universal principle in national law. If the 
government of the United States makes, under 
the constitution and laws of the United States, 
a state out of its territory, then the United 
States government has no further jurisdiction 
over it than is prescribed by the constitution ; 
nor can the general government, in admitting 
a new state, restrict its jurisdiction below that 
of the original states. Under this decision 
the legislature of Minnesota can not extend to 
the citizens of Polk county, in that state, the 
same privileges that it extends to the citizens 
of other counties; nor the same privileges 
that New York and Virginia extend to all 
their citizens ; indeed, Minnesota, though ad- 
mitted into the Union by an act of congress, 
which gives her the same rights, and places 
her on an equal footing with the other states, 
can not, under a decision of the Supreme 
Court, exercise that constitutional and legal 
right. It has been frequently decided by the 
Supreme Court of the United States that con- 
gress has no power to impose on any new 
state, on its admission into the Union, any re- 
strictions or limitations not imposed on all. 
There must be an equality of rights be- 
tween the old and new states in all respects 
whatever. Pollardv. Hogan, 3 How. 212; Per- 
moli v. New Orleans, Ib. 589; Strader v. 
Graham, 10 How. 82; Veazir v. Moor, 14 
How. 568. Yet the present decision says, re- 
strictions are imposed by the treaty making 
power, and a law of congress, on the state of 
Minnesota, which are imposed on no other 
state in the Union, and sustains them. 

The states are sovereign within their own 
limits. 4 Cranch, 209; 6 Wheat., 419; 12 
Pet. 33. We will not review these decisions. 
They are generally accessible to the profession, 
and will sustain the position that they are ad- 
verse to the opinion of the court in the case 
under consideration. 

3. Without impairing the full{force "of the 
provisions in relation to treaties, under sec- 





tion 2, article VI., of the Constitution, which 
makes it and the laws of the United States, 
which shall be made in pursuance thereof, and 
all treaties made, or which shall be made un- 
der the authority of the United States, the 
supreme law of the land ; it is nevertheless true, 
that even such law or treaty may become in- 
operative by the paramount authority of a 
state, over which the law or treaty would 
cease to be operative, because the subject mat- 
ter had been placed beyond the jurisdiction of 
the power that originally made the law or 
treaty, unless the government parting with the 
territory continues, ty treaty, the law which 
it desires to preserve. Every treaty made by 
the United States, since the organization of the 
government, in which territory was acquired 
from foreign governments, exhibits the right for 
which we contend. It is recognized, by the 
practice of all civilized nations, as a perma- 
nent principle in international law; nor is 
there anything in our constitutional history, 
nor our national jurisprudence,in conflict there- 
with. The title to all the lands occupied by 
the Indian tribes, beyond the limits of the 
thirteen original states, is in the United 
States. Wheaton’s International Law, 8 Ed., 
note, p. 60. 

The principles of political and constitution- 
al union existing between the national and 
state governments, have always recognized 
the sovereignty of the state over its territory 
in all questions of state legislation. When 
the United States consents to a portion of its 
territory becoming a sovereign state, and 
passes a law placing that sovereign state on an 
equal basis with the other states, and without 
reservation—for it can make none—the con- 
stitution making all that can exist, then it 
must be conceded that the sovereign power of 
the state, in passing laws clearly and obvious- 
ly belonging to its functions as a state, is not 
in conflict with a treaty made before the ex- 
istence of the state, even if that treaty was the 
supreme law of the land. 

If Minnesota was admitted into the Union 
and declared by congress to be on an equal 
footing with the original states, in all respects 
whatever, and this the supreme court did not 
deny, there can be but one answer to the 
question, can the state of Minnesota allow her 
vitizens to trade in liquors; and if so, area 
portion of her territory and a part of her cit- 
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izens restricted in this right. A true and ac- 
curate legal decision could not be in the neg- 
ative. Congress has power to make all need- 
ful rules and regulations respecting the terri- 
tory or other property of the United States. 
Congress can dispose of this territory or other 
property. What become of the laws in regard 
to this property, if disposed of without reser- 
vation? The pre-existing laws certainly can 
not be considered as a statutory contract, or 
perpetual lien, for they bind territory and the 
people thereof no longer than the land remains 
the property of the general government, unless 
perpetuated by agreement; and if such agree- 
ment is not made, that is the end of it. - Pre- 
serve the supremacy of the treaty, but do not 
impair the sovereignty of the state. 
W. A. C. 








LIABILITY OF OWNER OF PROPERTY TO 
REMOVE SNOW FROM SIDEWALK. 





GRIDLEY v. CITY OF BLOOMINGTON. 





Supreme Court of Illinois, January Term, 1878. 
[Filea September 28, 1878. 


Hon. JOHN SCHOLFIELD, Chief Justice. 
‘“ SIDNEY BREESE, 
“* TT. LYLE DICKEY, 
‘6 BENJAMIN R. SHELDON, 
‘6 ~PICKNEY H. WALKER, 
‘6 =JOHN M. Scott, 
“6 ALFRED M. CRalIG, 


Associate Justices. 


THERE is no obligation upon an owner of property 
to keep the sidewalk adjoining and in front thereof 
free from obstruction, and an ordinance of the city 
of Bloomington, requiring owners of property under 
penalty of fine to remove snow from their sidewalk, 
held invalid. 


Complaint under oathwas made charging that de- 
fendant permitted snow to remain upon the side walk 
abutting on premises occupied by him asa “‘wood 
and stable lot,’’ contrary to an ordinance of the city, 
which provides ‘* that whoever being the occupant 
of any occupied premises or the owner of any 
vacant premises, shall suffer any snow to remain 
on any side-walk or footway adjacent thereto, lon- 
ger than six hours from the time it ceases falling 
or if the cessation be in the night-time, then lon- 
ger than six hours after sunrise on the next morn- 
ing, shall be fined five dollars and be subject to a 
like penalty for each day such snow so remains 
after the first penalty has been incurred.”? Proof 
was made that defendant, on the 16th day of Feb- 
ruary, 1875, owned and occupied lot 3 in White’s 
addition to Bloomington as a wood and stable lot; 





| that there was a side-walk on the south side of the 


lot which abutted on Grove street; that defendant 
did not remove the snow that had fallen on the 
sidewalk two or three days before to the depth of 
several inches within six hours after sunrise on 
the day mentioned in the complaint; and that the 
sidewalk in question was within the corporate lim- 
its of the city. 

It was admitted for the defense that White’s ad- 
dition to Bloomington was laid out by James 
White on the 7th day of April, 1836. On the trial 
defendant was found guilty and fined in the sum of 
three dollars; and from the judgment rendered 
against him, defendant prosecutes his appeal to 
this court. 

ScorTt, J., delivered the opinion of the court: 

The ordinance under which defendant was prose- 
cuted imposes a fine upon any one who shall per- 
mit snow to remain on the side-walk abutting 
premises occupied or owned by him longer than a 
period of six hours after it ceases to fail, or if the 
cessation is in the night-time, then longer than six 
hours after sunsise on the next morning. 

The validity of that ordinance is the only ques- 
tion made on the argument. It was admitted the 
lot occupied by defendant was one of an addition 
to Bloomington that was laid out in 1836, and hence 
it follows under the decisions of this court, the fee 
of the street in front of the premises was either in 
the original proprietor or in the corporation. [. 
B. & W. R. R. Co., v. Huntley, 67 Ill. 439; Geb- 
bardt v. Reeves, 75 Ill. 301. 

The public had an easement over the street in 
front of the lot owned and occupied by the defend- 
ant, and it makes no difference so far as this de- 
eision is concerned, whether the fee of the street 
passed by the plat and dedication to the corpora- 
tion, or whethez it remained in the original proprie- 


| tor. It is plain defendant has no other interest in 


the street in front of his property than any other 
citizen of the municipality. The same is true of 
the side- walk. Itis a part of the street set apart 
for the exclusive use of persons traveling on foot 
and itis as much under the control of the muni- 
cipal government as the street itself. The owner 
of the adjacent lotis under no more obligation to 
keep the sidewalk free from obstruction than he is 
the street in front of his premises. He may not 
himself obstruct either so as to impede travel on 
foot or in carriages. 

It will be conceded the citizen is not bound to keep 
the street in front of his premises free from snow 
or anything else that might impede travel. Then, 
upon what principle, can he be fined for not re- 
moving snow, or other obstruction, from the side- 
walk in which he has no interest other than what 
he has in common with all other persons resident 
in the city ? Itis certainly not upon the principle 
under which assessments are made against the 
owner for building sidewalks in front of his prop- 
erty. The cases are not analogous. Such assess- 
ments are maintained upon the ground, the side- 
walk enhances the value of the property, and to the 
extent of the special benefits conferred, they are 
held to be valid. It would be absurd to suppose 
that assessments for benefits for local improve- 
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ments could be enforced by fines or penalties as in 
the ordinance under which defendant was fined. 
Nor do we think, this ordinance can be upheld, as an 
exercise of the police power inherent in all munici- 
pal governments. It was expressly decided by this 
court, in City of Ottawa v. Spencer, 40 Ill. 211, that 
local im:provements of either sidewalks or streets, 
can not be compelled under the general police 
power. The legislature must afford the necessary 
power for constructing all needful improvements, 
subject to constitutional limitations, and where one 
mode of making such improvements is sanctioned 
by the constitution, no other can be adopted. 
Keeping streets and sidewalks in repair, and free 
from obstructions that impede travel or render it 
dangerous is referable to the same power as for 
constructing newimprovements. The sidewalk, as 
was declared in the case cited, is as much a public 
highway, free to the use of all as the street itself, 
and upon principle it follows the citizen cannot be 
laid under obligations, under our Jaws to keep it 
free from obstructions in front of his property at 
his 0 vn expense, any more than the street itself, 
either by the exercise of the police power or by 
fines and penalties imposed by ordinance, or by di- 
rect legislative action. Our conclusion is, the ordi- 
nance in question is invalid, and the judgment 
must be reversed, and the cause remanded. 
Judgment reversed. 


_— 
—_ 


RES ADJUDICATA. 








CRUM v. BOSS. 





Supreme Court of Iowa, June Term, 1878. 


Hon. JAMES H. ROTHROCK, Chief Justice. 
‘“ Wma. H. SEEVERS, 
“ JaMES G. Day, 
‘6 JOSEPH M. BECK, 
‘6 AUSTIN ADAMS, 


Associate Justices. 


IN an action by attachment, in addition tothe in- 
debtedness for which judgment was prayed, plaintiff 
set out a note not yet due, alleging that it was a lien 
upon the attached property, and asking that any sur- 
plus arising from the sale of such property be applied 
to its payment; its validity was acknowledged by the 
defendant, who pleaded acounterclaim. Before the 
trial the note matured; it was offered in evidence and 
considered by the jury in arriving at their verdict. To 
‘a subsequent action upon the same note, defendant 
pleaded the former judgment. Held, that no judg- 
ment having been prayed thereon in the former case, the 
note was not inissue as a cause of action under the 
pleadings, and the judgment therein was not a bar to a 
future recovery. 


Appeal from Johnson Circuit Court. 

Action on a promissory note executed in consid- 
eration of a harvester, alien on which was reserved 
or stipulated for in the note. The defense pleaded 
was a former adjudication. A demurrer thereto 


having been sustained, the defendants appeal. 
Fairall, Bonorden & Ranck for appellants ; Rem- 
dey & Swisher for appellee. 





SEEVERS, J., delivered the opinion of the court: 

In 1874 the plaintiff brought an action against 
one of the defendants, but for the purpose of this 
case it will be conceded to have been against both, 
on a note for $88.00, on account for $100.52 
and on a note in all respects identical with the one 
now sued on, except that it was due in Septem- 
ber, 1874, while the note now in controversy was 
not due until September, 1875. An attachment was 
issued and judgment asked for $343.72, being 
without serious doubt the amount of the notes and 
account sued on and interest, excluding the note 
sued on in this action. The petition in the former 
action then proceeded as follows: ‘Plaintiff further 
states that he is the owner of another note in all 
respects the same as the one last above set forth, 
except that the same is not due until September, 
1875; that said notes were given for a ‘‘Haynes’ Illi- 
nois Harvester,”’ and plaintiff is entitled to a lien 
on said harvester for the amount thereof. Dlaintiff 
further asks that the said harvester be sold under 
special execution to satisfy the amount due on said 
note given therefor on which judgment is asked; 
that any surplus of such sale, after satisfying the 
amount of such first note, be held to apply on the 
other note given therefor, when the same shall be- 
come due.”’ 

The defendants in that action admitted in the an- 
swer the execution of the notes and indebtedness 
sued on, and set up as acounterclaim an indebted- 
ness due them by the plaintiff on an account, and 
sought to recover damages for the willful and ma- 
licious suing out of the attachment. To the answer 
there was a reply denying all the allegations there- 
of. There was atrial on the issues thus joined, 
and a verdict and judgment for the defendants. 
At the time of such trial the note sued on in this 
action had become due. 

The answer herein alleges ‘“‘that in and among 
the several causes of action in said petition (in the 
former action) contained was the note sued on in 
this action, and such reference was had thereto in 
said petition; * * * thatissue was joined on the 
said several supposed causes of action, counter- 
claims and replies thereto.”’ 

The demurrer only admitted the facts well plead- 
ed: it did not admit conclusions based on the facts. 
The statement in the answer, that the note sued on 
constituted a cause of action inthe former suit is 
of the latter character. The pleadings in that ac- 
tion being made a part of the answer, we have the 
right to look into them, which being done, we 
readily arrive at the conclusion that said note was 
not in issue and did not constitute a cause of ac- 
tion in the former suit. It is true its execution 
was admitted and no defense was pleaded thereto, 
but the only relief asked was that the court should 
make an order directing that any surplus arising 
from the sale of the machine should be applied 
towardits payment. The defendants did not see 
proper to contest the right of the plaintiff to such 
relief by motion or otherwise, nor were they bound 
to take that course, as it was competent for them 
to object to the relief asked at any time after ver- 
dict and before judgment. It is unnecessary to 
determine whether the plaintiff was, or could have 
been, entitled to such an order. 
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The attachment, as we understand, only issued 
for the claims due. Therefore tue allegations in 
the petition, in reference to the note sued on in 
this action, must be regarded as surplusage. Itis 
not claimed this case comes within the provisions 
of Secs. 2,956, 2,957, 2,958 of the code. 

It is further alleged in the answer: ‘‘ That said 
cause (the former action) was submitted to the 
jury and the said note in this action sued on was 
* * * offered in evidence, both as a cause of 
action and ground of recovery and to reduce or 
defeat defendants’ counterclaim thereon; that the 
jury in the determination of the question of in- 
debtedness * * * considered the note sued on 
in this action, and in arriving at their verdict 
charged Boss with the full amount thereof and 
allowed Crum the full amount of said note.”’ 

A judgment is only conclusive on the matters 
which are directly in issue and not those which 
are brought incidentally iuto a controversy during 
a trial. 1 Greenleaf’s Ev., § 528. Ordinarily the 
pleadings in a case constitute, make, define and 
limit the matters in issue. Allen v. Newberry, 8 
Towa 65. 

If under the pleadings in the former action the 
plaintiff could not obtain judgment on the note if 
introduced in evidence and the proof entitled him 
thereto, it would seem necessarily to follow that 
no judgment could be rendered which would bar 
his right of action thereafter. It is wholly in- 
material what the jury did, whether they allowed, 
disallowed or considered the note in arriving at 
their verdict. 

The only question is, did. the note sued on 
constitute an issue in the former action. If the 
rule be established that the action taken by a jury 
determines what has been adjudicated, much un- 
certainty must prevail! Their action, whether 
right or wrong, can have no effect on the question 
presented. 

Uuder forms of pleading that existed previous to 
the adoption of the Code of 1851, there was a 
general issue under which evidence could be intro- 
duced. It was always competent for the parties, 
under an issue of former adjudication, to prove by 
parol the matters, evidence had been introduced to 
prove which were properly before the court under 
the general issue, and the judgment was conclusive 
as to such matters. Gardner v. Buckbee, 3 Cow. 120. 

Where the matters in issue are involved in un- 
certainty by the pleadings parol evidence is ad- 
missible as to the identity of such matters. Staple- 
ton v. King, 40 Iowa, 278. But the rule never has 
been extended to the introduction of evidence 
showing the action taken by the jury, or what 
matters were considered by them. To do so might 
tend to the contradiction of the record and this is 
inadmissible. If the effect sought by appellants is 
given to the introduction ot the note as evidence, 
and the action of the jury alleged to have been 
had in reference thereto, the result would be the 
establishment of an issue not shown by the plead- 
ings and if not directly contradictory, would be an 
addition thereto, by parol evidence. We do not 
helieye this to be permissible. 

Affirmed. 





DOUBLE DAMAGE ACT OF MISSOURI CON- 
STITUTIONAL. 





BARRETT v. A. & P. R. R. CO. 





Supreme Court of Missouri, October Term, 1878. 
[Filed November 11, 1878.] 


Hon. T. A. SHERWOOD, Chief Justice. 
‘6 ‘Wo. B. NaPToN, 
WARWICK HouGH, 

“ =E. H. Norton, 
© 6JOHN W. HENRY, 


iti 
Associate Justices- 


1. THE 43D SECTION OF THE ACT OF INCORPORA- 
TION, concerming railroad companies (1 Wag, Stat. p. 
310) rendering such companies liable in double the 
amount of damages to the owners of stock killed, oc- 
casioned by failure of such companies to erect and 
maintain fences and cattle guards along their tracks, as 
provided therein, is constitutional. It is penal and 
not compensatory in its nature, and is within the police 
power of the state to protect the lives and safety of 
passengers. The penalty imposed for a non-compli- 
ance by such companies, with the reg ulation requir- 
ing such fences, is a matter of legislative discretion, 
and may be given to the owner of the stock injured or 
killed. 

2. THE PROVISIONS OF THE CONSTITUTION OF 1875, 
(Art. 5, Sec. 9), requiring forfeitures and penalties to 
go to the school fund, only applies to such forfeitures 
and penalties as accrue to the state by virtue of stat- 
utory law, and it does not inhibit the legislature from 
giving such penalties to private individuals. 


3. WERE THE TRANSCRIPT OF THE JUSTICE, or state- 
ment filed, fails to show jurisdiction of subject-matter 
(that stock was killed in the township in which suit 
was brought), the objection may be made for the first 
time in the appellate court. 


Hovueu, J., delivered the opinion of the court: 


This was an action, under the 43d section of the 
railroad act, for double damages, for stock killed 
in consequence of the failure of the railroad com- 
pany to erect and maintain fences as provided by 
law. The plaintiff had judgment, and the defend- 
ant has appealed. The defendant contends, that 
so much of the 48d section as entitles the plaintiff 
to double damages, is unconstitutional, whether 
the statute be considered as compensatory or penal 
in its nature. If it be regarded as compensatory 
only, it is argued that it is unconstitutional, in that 
it gives the party injured twice the amount of all 
damages sustained by him. and thus transfers the 
property of one man to another as a gratuity, and 
not in the redress of any injury. If it be penal, it 
is claimed that it is unconstitutional, in that the 
penalty is given to the person injured, and not to 
the school fund. 

It is manifest that if the statute can be main- 
tained at all, it must be maintained upon the ground 
that it is a pemal statute. Parties civilly injured, 
are by way of recompense entitled only to full and 
adequate compensation for all the damages sus- 
tained by them, and an act of the legislature which 
should provide, that in all civil actions the plaintiff 
should receive twice the amount of the damages 
actually sustained by him, would undoubtedly be 
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declared to be unconstitutional and void. The 
statute under consideration is unquestionably a 
penal statute. It was so regarded by this court in 
the case of Gorman v. P. R. R. 26 Mo. 450. when 
single damages only were recoverable under its 
provisions. In Price v. Hannibal & St. Joseph R. 
R. 49 Mo. 440, it was said: ‘+While the protection 
of the property of adjacent proprietors is an inci- 
dental object of the statute, its main and leading 
one is the protection of the travelling public. To 
insure such protection, railroads are imperatively 
required to fence their tracks, and the penal lia- 
bility deemed necessary to enforce this requirement 
is a matter of legislative discretion.” A critical 
examination of the case of Hudson vy. St. L., K. C. 
& N. R. R. 53 Mo. 536, will show that the sum to 
be recovered under this section was there regarded 
as a penalty. The same may be said of the cases 
of Seaton v. Chicago R. I. & P. R. R. Co. 55 Mo. 
416, and Parish v. MK. & T. Ry, 63 Mo. 286. In 
the last two cases, it is true, it was said that the 
statute was both penal and compensatory ; but it is 
evident that the word ‘‘compensatory’’ was only 
used to convey the idea that the party aggrieved was 
the person authorized to sue for and recover the 
penalty, and thus received compensation for his 
loss. The act in question was chiefly intended for 
the protection of persons who are transported in 
railway carriages, and similar enactments have re- 
peatedly been held to be a proper exercise of the 
police power of the state. Cooley Con. Lim. 578, 
and authorities cited. Being a penal statute, in 
the absence of any constitutional restriction, the 
legislature may lawfully make such disposition of 
the penalty imposed by it, as will, in its discretion, 
best subserve the purpose of the enactment. Instead 
of giving the whole of the penalty to the state, or 
county, or of dividing the penalty, and providing 
for a qui tam action, the whole of the penalty is 
given to the party aggrieved; and the method 
adopted is, doubtless, a most efficient one for en- 
forcing the statute. 

It is said, however, that the 5th section of art. 9 
of the constitution of 1875, prohibits the appro- 
priation of this penalty to private uses, by re- 
quiring that all penalties shall go to the school 
fund. The section 
of 1865, provides that ‘‘ the net proceeds of all 


sales of lands and other property that may accrue - 


to the state byescheat. * * * or from fines, pe- 
nalties and forfeitures,’’ shall be securely invested 
and sacredly preserved as a public school fund,and 
faithfully appropriated for establishing and main- 
taining free schools and the university. The enact- 
ment of penal laws and the imposition of penalties 
for their violation, is a matter which the constitu- 
tion has left tu the legislature, and the constitution 
does not provide that all penalties imposed shall 
accrue to the state, nor that any shall so accrue; 
that matter has likewise been left to the legislature. 
Such penalties only as the legislature provides shall 
accrue to the state,are to go the school fund, under 
the constitution of 1865. The language of the con- 
stitution of 1875 is slightly variant from that of 
1865, but its purport, we think, is substantially the 
same. Itisasfollows: * * * ‘* The clear pro- 
ceeds of all penalties and forfeitures, and of all 


cited from the constitution ; 





fines collected in the several counties, for any breach 
of the penal or military laws of the state, * * * 
shall belong to and be securely invested, and sa- 
credly preserved in the several counties, as acounty 
public school fund.’? Penalties, forfeitures and 
fines collected in the several counties; that is, col- 
lected by the county authorities for the benefit of 
the county or the state. This section clearly refers 
to penalties accruing to the public, and not to pe- 
nalties recovered by private persons for their own 
use. Since 1855 we have had a statute requiring 
that ‘all fines and penalties imposed, and all for- 
feitures incurred, in any county, shall be paid into 
the treasury th reof for the benefit of the school 
fund of said county.” Rev. Stat. 1855, p. 452; 
Rev. Stat. 1865, p. 867: The statute of 1845 was 
substantially the same. Rev. Stat. 1845, p. 251. 
Since 1835, the general revenue law has contained 
a provision requiring the sheriffs of the several 
counties to collect and account for all the fines, 
penalties and forfeitures and other sums of money 
accruing to the state, or county, by virtue of any 
order, judgment, or decree of a court of record. 
These provisions were on the statute book when 
the constitution of 1875 was framed and adopted, 
and the section of that constitution above cited, 
clearly refers to these statutes, and will embrace 
such others of a similar character as the legislature 
may hereafter enact. That the statutes cited only 
include penalties accruing to the public is too plain 
for argument. 

The case of Atchison & Nebraska R. R. 
v. Baty, 6 Neb. 375, 5 Cent. L. J. 431, decided by 
the Supreme Court of Nebraska, at its October 
term, 1877, we do not consider to be in point. The 
statute passed upon 1n that case, is not like ours, 
but gave the owner of live stock killed on a ratiroad 
track, double its value, unless the value was paid 
within thirty days after demand made on the com- 
pany therefor. There the double damages were 
given, not for the violation of any criminal or penal 
statute passed by the legislature, in the exercise of 
its police power, but asa penalty imposed upon 
the defendant in its character as a private person 
for delay in making payment after demand made, 
and the law was therefore declared to be partial 
and void. It was also said to be in conflict with a 
constitutional provision in relation to fines and pe- 
nalties. The judgment in this case must be re- 
versed, however, for another reason. The trans- 
cript of the justice fails to show that he had juris- 
diction of the subject-matter of the action, and the 
statement filed before the justice does not appear 
in the record. It must appear from the statement 
filed, or from the justice’s transcript, that the stock 
were killed in the township where the suit was 
brought. This Coes not appear, and the question 
of jurisdiction as to the subject-matter may be 
raised for the first time in this court. Hazzard v. 
A. & P. R. R. 63 Mo. 302; Iba v. Hannibal & St. 
Joseph R. R. 45 Mo. 469. The judgment must, 
therefore, be reversed, and as it appears thata 
statement was filed which is not before us, we will 
remand the cause. All concur. 


_ 
——_— 
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LIABILITY OF STOCKHOLDERS—FULLY 
PAID-UP STOCK—STATUTE OF LIMITA- 
TIONS. 





FOREMAN, ASSIGNEE, v. BIGELOW. 





United States Circuit Court, Eastern District of 
Massachusetts, October 7, 1878. 


Before Mr. Justice CLIFFORD, and Hon. JOHN 
LOWELL, District Judge. 


1. CONSTRUCTION OF PLEADINGS.—Pleadings which 
are uncertain or ambiguous must be taken in a sense 
most unfavorable tothe pleader. Therefore, wherea 
bill in equity, by the assignee of a bankrupt corpora- 
tion, sought to charge shareholders in respect of their 
shares, and alleged that there were three classes of 
shares fraudulently issued, but did not specify to which 
class the defendant’s shares belonged, they were en- 
titled to assume that their shares were of the class least 
open to objection. 


2. FRAUDULENT ISSUE OF SHARES—‘ FULLY PAID- 
UPSHARES”’—LIABILITY OF SHAREHOLDERS.—Certain 
shares in a mining company were issued as fully paid- 
up shares, in exchange for mineral lands. The lands 
were worth far less than the nominal value of the 
shares, and the transaction was clearly fraudulent. 
Rut it was formal and regular on its face; the books of 
the company showed that the shares were fully paid 
for; and there was nothing to apprise an innocent pur- 
chaser that such was no? the fact, and nothing to put 
him on inquiry. Some of these shares were innocently 
purchased by the defendants in open market. The 
company becoming bankrupt, its assignee filed a bill 
in equity aguinst the defendants, setting out these facts, 
and praying for an account of the extent to which 
their shares of stock had been paid for, and the man- 
ner of payment. It was held that the bill must he 
dismissed. ‘‘ Innocent purchasers of shares are not 
liable in such a case, but the remedy of the corporation 
is against the guilty perpetrators of the fraud in their 
individual capacity.”’ 

Argument.—Shareholders are not required to sus- 
pect fraud, or to institute inquiries, where all seems 
conformable to the requirements of law and feir deal- 
ing. [Acc. Waterhouse v. Jameson, L. R. 2 Sc. App. 
29.) 


8. STATUTE OF LIMITATIONS—LIABILITY OF STOCK- 
HOLDERS.—The limitation of two years of the Bauk- 
rupt Act, within which time the assignee must bring 
suit against any pereon “claiming an adverse interest 
touching any property or rights of property transfera- 
able to, or vested in such assignee;” (R. S., § 5057) ap- 
plies to a suit in equity brought by the assignee of a 
bankrupt corporation to charge its shareholders on ac- 
count of money due for the payment of their shares of 
stock, and the statute begins to run from the date of 
the assignment, and not from the date when the bank- 
rupt court makes the assessment. 


Mr. Justice CLIFFORD: 


Fraud does not 
but voidable 


render 
only at 


a contract void, 
the option of the 


party defrauded, both at law and in equity, 
whether the fraud was committed by one of the 
contracting persons upon the other, or by both 
upon persons not parties to the transaction, the 
rule being that where the fraud was committed by 
one of the parties upon the other, the contract re- 
mains operative and in force until it is disaffirmed 





by the injured party. Chitty on Cont. (10th ed.), 
626. Addison on Cont. (17th Ed.), 228; Clough v. 
Railway, L. R., 7 Ex. 34; Jones v. Carter, 15 M. 
& W. 724; Upton v. Englehart, 3 Dill. 496. 


Sufficient appears to show that the complainant 
is the asignee in bankruptcy of the Central Coal 
Mining Company, and that the respondents are 
the owners of certain shares in the capital stock 
of that company. Attermpt is made by the bill of 
complaint to compel the respondents holding such 
shares to pay certain sums alleged to be due for 
the non-payment in full of the amount of the 
capital of the company represented by such 
shares. From the bill of complaint, it also ap- 
pears that the corporation was organized witha 
capital of four hundred thousand dollars, divided 
into shares of one hundred dollars each, and that 
certain persons named, five in number, none of 
whom are made respondents in the case, became 
the corporators and directors of the company, and 
that the whole amount of the original stock was 
issued to those five persons, of which three hun- 
dred and fifty-three thousand seven hundred and 
ninety dollars in amount was issued in considera- 
tion of the conveyance to the corporation by the 
directors of certain coal lands, fraudulently valued 
at that sum as between themselves, though in fact 
the lands were worth only twenty or thirty per 
cent. of that amount, and that the remaining forty- 
six thousand two hundred and ten dollars of the 
stock was issued to the directors without consid- 
eration. Corporate authority was subsequently 
given to the directors to issue the bonds of 
the company, secured by mortgage, in the 
sum of one hundred thousand dollars, and to 
increase the capital stock in that amount. New 
stock for one hundred thousand dollars was 
accordingly issued and given, under a vote of 
the company, to such persons as purchased 
said bonds at ninety per cent. without other con- 
sideration. The directors pursuant to that vote 
did increase the capital stock of the company one 
hundred thousand dollars, and did issue certificates 
of shares for the same and gave them away with- 
out consideration. Shares of the capital stock of 
the company in due torm were held by the respond- 
ents in the amounts specified in the bill of com- 
plaint. Debts toa large amount were contracted 
by the corporation, and on the 4th of May. 1874, 
the corporation was adjudged bankrupt. Nor is it 
questioned that the complainant is the lawful as- 
signee of the bankrupt’s estate, having duly suc- 
ceeded the person who was first appointed to that 
place. As such assignee, he, on the 26th of 
April, 1877, petitioned the proper bankrupt court 
for a call and assessment upon the capital stock of 
the company to pay the debts of the corporation. 
Hearing was had and the court decreed that two 
hundred thousand dollars of the original stock re- 
mained unpaid, that nothing had been paid on the 
increased capital stock and that the amount, re- 
quired to be raised was two hundred and eighty- 
one thousand one hundred and twenty dollars. 
Pursuant to that judgment the court ordered a 
calland assessment on the whole capital stock, 
original and increased, of one hundred per cent., 
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Jess any sum or sums that may have been paid 
thereon. Due and proper notice was given of that 
adjudication at the time it was made. What the 
dill of complaint prays, is for an account of the 
stock of each of the three issues by each respond- 
ent; how and in what manner, and to what extent 
the same has been paid for and that the respondents 
be decreed to pay the par value of the same sever- 
ally held by them, less any amounts they may have 
paid for the same. 

Respondents demur and set up two grounds of 
defense :—1, the statute of limitations; 2, that they 
are not liable to the assessment set up in the bill 
of complaint. Due consideration will be given to 
both defenses, but it will be more convenient to 
examine the one addressed to the merits, before 
considering the question whether the claim is 
barrred by the statute of limitations. 

Considered broadly, the bill of complaint seeks 
to enforce from the respondents the payment of 
the entire capital stock of the company, or such 
portion of the same as may be necessary to pay the 
debt of the corporation, less the amount any par- 
ticular holder of stock may have paid towards his 
shares. 

Three classes of shares were issued, as plainly 
appears from the allegations of the bill of com- 
plaint. 1, Shares to the amount of three hundred 
and fifty-three thousand seven hundred and ninety 
dollars, fraudulently issued to the directors in pay- 
ment for the mining Jands which they at a greatly 
overvalued estimation conveyed to the corporation. 
2, Unpaid shares to the amount of forty-six thou- 
sand two hundred and ten dollars, issued to the 
directors without any consideration. 3, Shares to 
the amount of one hundred thousand dollars, is- 
sued by the corporation to such persons as took an 
equal gmount of the mortgage bonds of the cor- 
poration at ninety per cent. 

Viewed in the light of these suggestions, it is 
plain that it is sufficient for the respondents to 
show that the complainant cannot sustain any 
claim against them as holders of the first issue of 
the original stock, as the bill uf complaint does 
not charge that the respondents bold shares of any 
particular issue of the stock, or of either of the 
other issues. Such being the state of the pleading, 
it is open to the several respondents to assume that 
his stock, as charged, is wholly of the first-class of 
the stock which was issued to the directors in pay- 
ment for the mining lands, the rule being that 
pleadings which are uncertain or ambiguous, must 
be taken in the sense most adverse to the pleader. 
Story’s Eq. Plead. (7th Ed.), § 257; Foss v. Har- 
bottle, 2 Hare. 503; Simpson v. Fayo, 1 Johns. & 
Hem. 23; Ayckbourn Ch. Prac. 113; Parker v. 
‘Nickson, 7 L. T. N.S. 461. Certificates of shares 
of that kind were issued to the amount of three 
‘hundred and fifty-three thousand seven hundred 
and ninety dollars, and nothing being alleged to 
the contrary, the several respondents in the contro- 
versy may properly assume that they are charged 
with holding shares in the capital stock of that is- 
sue. Stock certificates of that issue were entered 
upon the books of the company as shares paid up 
in full. 





Issued as these shares were to the directors in 
payment for the mining lands, they were, as be- 
tween the grantors of the land and the directors 
issuing the shares, fully paid up, as the shares 
paid for the land, and the land conveyed paid for 
the shares, and all this appears upon the books of 
the company. Transferees of the shares took the 
certificates with nothing on their face to show 
any unfairness and with nothing appearing on the 
books of the company to put them upon inquiry. 
Suppose that is so, still the complainant contends 
that such payment was made in mineral lands at a 
fraudulent valuation not binding on the corpora- 
tion. Admit that, and still the fact remains that 
the land was actually received by the company in 
full payment for the stock, and that the shares 
were issued and delivered as fully paid up shares. 
Taken asa whole, the averments of the bill of 
complaint show that the transaction in purchasing 
the mineral land and issuing the first class of stock 
in payment for the same, was a gross fraud upon 
the company which cannot be sustained, but it 
does not follow that the present suit against the 
respondents is the proper remedy to redress the 
injury, for the reason that the contract was duly 
executed by the execution of the deed of convey- 
ance to the corporation, and by issuing full paid 
up shares to the corporation for the whole amount 
of the agreed consideration of the mineral land. 
Nothing can be plainer in legal decision than that 
the title to the mineralland passed to the corpora- 
tion, and that the title to the paid up shares passed 
to the directors. Formally executed as the con- 
tract was, it must stand until it shall be rescinded, 
or the assignee, if he prefers that course, may 
retain what the company received for the stock, 
and seek redress in damages against those who 
defrauded the corporation. Ample redress is at 
his command, but he certainly cannot be allowed 
to disaffirm the contract only in part, and affirm it 
as to the residue, as he must do in order to main- 
tain the present suit against the respondents. 

Beyond all question the present respondents are 
bona fide purchasers and holders of shares in the 
capital stock of the company, which the books of the 
company show were fully paid for by the directors, 
and which, by the terms of the contract between 
the directors and the grantors of the mineral land, 
were fully paid in the manner stipulated by the 
contract. Under such circumstances it cannot be 
that the complainant, without disaffirming the con- 
tract, can be allowed to set up the theory that the 
property taken in payment of the shares was less 
than their estimated value, and to seek redress 
for the difference against bona jide purchasers of 
the same in the open market. Gross fraud may 
have been perpetrated between the parties to the 
sale and purchase of the mineral land, but it is 
nevertheless true, so far as the shares of the capital 
stock are involved, that the shares, as between the 
corporation and innocent purchasers of the stock 
in open market, without notice, knowledge, or 
means of knowledge of the fraud, were paid up, 
as shown by the books of the corporation. Notice 
of the fraud, as respects the respondents, is not 
alleged, nor is there an intimation in the bill of 
complaint that any facts or circumstances were 
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known to the respondents to put them upon in- 
quiry in respect to any such imputation. Innocent 
purchasers of the stock in the open market are not 
liable in such a case, but the remedy of the cor- 
poration is against the guilty perpetrators of the 
fraud in their individual capacity. Support to 
the opposite theory is attempted to be derived 
from the adjudication of the bankrupt court, but 
the decree of the bankrupt court only adiudicates 
that for the purpose of paying off the indebtedness 
of the company a call and assessment be made on 
the stock of one hundred per cent., less any sum 
or sums that may have been paid thereon. 

Properly considered as a whole, the decree of 
the bankrupt court does not absolutely fix and 
determine the amount to be assessed. Instead of 
that it merely calls for one hundred per cent., less 
all payments. Nor does the decree in any respect 
contradict the theory that the class of stock first 
issued was fully paid up before it was put upon 
the market; and, if so, the court is of the opinion 
thatthe proper remedy of the complainant is 
against the perpetrators of the alleged fraud, 
which he might have enforced the moment he was 
appointed assignee of the bankrupt’s estate. 
Holders of shares issued improperly stand on a 
different footing fromthe hoiders of shares which 
the company had no power to issue, as the 
purchaser in the latter case acquires nothing, and 
cannot in general be held as a contributory. Lind- 
ley on Part. (3d ed.) 1381; Bank v. Alison, L. R., 6 
C. P. 54; s.c., Id. 222. But the mere fact that 
a person has become a shareholder pursuant to a 
scheme which is ultra vires, will not relieve him 
from liability as a contributory, if the shares he 
has taken can be considered as legally existing, 
and he was himself a party to the scheme, or had 
knowledge of the fraud. Even where the shares 
were fraudulently issued, it is necessary to give 
strict attention to the precise facts, in order to 
ascertain what are the rights of the parties. 

In this case the respondents were not subscribers 
to the stock, but the purchasers of the shares in 
the open market as paid up shares. It was held in 
Carling’s case that where the contract was to take 
paid up shares the court could not convert the 
contract into one for unpaid shares, for reasons 
which are obviously sound and correct. Carling’s 
case, L. R., 1 Ch. Div. 124. Where there is a 
contract, even if fraud be imputed, the party seek- 
ing redress must disaffirm the contract, or proceed 
for damages aguinst the perpetrators of the fraud. 
Such a party must throw over the agreement 
altogether, or he must take it as a whole. He 
cannot adopt it as to one part and reject it as to 
the rest. De Ruvigne’s case, L. R., 5 Ch. Div. 
323. Certain shares of capital stock were allotted 
as fuliy paid up shares, and the court held that as 
the shares had been allotted to a stranger as paid 
up shares they could not be considered otherwise, 
and that neither he nor his alienees could be liable 
to contribute in rcspect of the shares. Ex parte 
Currie, 7 L. T. N.S. 486. 

Argument to show that the transaction of issv- 
ing the stock in payment for the mineral land 
would have ‘been valid if unmixed with fraud, is 
scarcely necessary, as the proposition is one which 





finds support in the daily transactions of life. Shar- 
go’s case, L. RK. 8 Ch. App., 413. Shareholders: 
are not required to suspect fraud, or to institute 
inquiries where all seems fair and comformable to 
the requirement of law and fair dealing. Water- 
house v. Jameson, L. R.,2 Sc. App. 29. Where 
certificates of shares were issued as fully paid up, 
when in fact no payment had been made, it was 
held in the Chancery Court of Appeal, reversing” 
the vice-chancellor, that by the issue of the certif- 
icates the company were estopped from alleging 
that they were not paid up, and that an innocent 
holder of the shares could not be placed on the list 
of contributories in respect to such shares as un- 
paid shares. Nichols’ case, 26 W. R. 334. Three of 
the judges gave opinions. The Master of the 
Rolls:—When you have a receipt given you by the 
company, 2 final receipt, as a certificate of pay- 
ment, what more is a bona fide purchaser to ask 
for, and what occasion has he to make inquiry. 
He has the representation of the company by the 
certificate that the shares are fully paidup. It ap- 
pears to me the company, having made that repre- 
sentation by the certificate, to be used by the ven- 
dor as evidence of title, is estopped from saying 
afterwards that ‘he company has not received the 
money. * * * It appears to me impossible that 
the company should be allowed to say the shares 
were not paid up in due course. James, L. J. 
Every person connected with the company who is- 
sues a certificate for paid up shares in money, 
when the money has not been paid, is guilty 
of a personal wrong towards the company, 
and may be made answerable for it in exactly 
the same way and to the same extent as if 
the money had been taken out of the coffers 
of the company to pay up the shares, or, as 
if, by some fraud of the directors and officers, re- 
ceipts had been given for the payment when pay- 
ment had not been made. If any person is a par- 
ty to such a breach he can be made answerable for 
it, but that cannot affect the position of one who 
says you made a representation to me, and you are 
bound by every principle of law and equity to make 
good the representation upon the faith of which I 
was induced to act. Thesiger, L. J., held that any 
such shareholder may show either that the shares 
have been paid up in fact, or that the company 
whom the liquidator represents have, by their 
words or conduct, estopped themselves from dis- 
puting that the shares have been so in fact paid! 
up. Certificates of shares in due form were issued 
as paid up shares, and there is much reason to holdi 
that the corporation, as to innocent holders of the: 
same, is estopped to set up the defense that they 
are void. They admit that the shares were paidi 
up to the extent of fifty per cent., and the pro- 
ceedings of the bankrupt court contains a finding: 
of the same import, which strengthens the propo- 
sition that the corporation is estopped to set up the: 
defense that the certificates are void. Roche v.. 
Railway, L. R., 9 Ex. 264. Power to issue shares. 
was possessed by the company, and hence the rule 
that a holder takes nothing where the power is en-- 
tirely wanting does notapply. Ferguson v. Lan-- 
dram, 5 Bush. 236; Stace and Worth’s case, L. 
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R., 4 Ch. App. 688. Cases arise, however, where 
the suit being against the perpetrators of fraud, or 
against holders of the stock, with notice that it 
was fraudulently issued, or with knowledge of such 
facts and circumstances as legally put them upon 
inquiry, where the rule is different. Equity in such 
a case regards the property of the corporation as 
held in trust for the payment of the debts of the 
corporation, and recognizes the right of creditors to 
pursue it in whosesoever possession it may betrans- 
ferred, unless it has passed into the hands ofa 
bona fide purchaser; and the rule is well settled 
that stockholders are not entitled to any share of 
the capital stock, or to any dividend of tke profits 
until all the debts of the corporation are paid. 
Railroad v. Howard, 7 Wall. 409. Assignees in 
bankruptcy in such a case represent creditors as 
well as the bankrupt, and may disaffirm the con- 
tract or retain what passed to the bankrupt, and 
proceed for damages against the perpetrators of 


the fraud or against subsequent transferees of the | 


stock, with notice that it was fraudulently issued, 
or with knowledge of such facts and circumstances 
as legally put them upon inquiry. Decided cases 
which assert that rule are quite numerous and de- 
cisive. Two or three cases of the kind deserve 
consideration, of which the following is perhaps 
the most important. Money was owed to the cor- 
poration for a subscription to the capital stock, 
and the debtor and the officers of the company en- 
tered into an agreement to extinguish the stock 
debt, and to convert it into a debt for the loan of 
money. Bankruptey of the corporation ensued, 
and the assignee claimed that the stock debt was 
due. Mr. Justice Miller gave the opinion, and. in 
replying to the argument that the assignee can as- 
sert no greater right than the bankrupt, said: 
‘The assignee is the representative of the creditors 
as well as the bankrupt. He is appointed by the 
creditors. The statute is full of authority to him 
to sue for and recover property, rights and credits, 
where the bankrupt could not have sustained the 
action, and to set aside as void transactions by 
which the bankrupt would be bound. * * * * 
Though it be adoctrine of modern date, we think 
it now well established that the capital stock of a 
corporation is a trust fund for the benefit of the 
general creditors of the corporation.’? Sawyer v. 
Hoag, 17 Wall. 619. To the same effect also is the 
case of Upton v. Tribilcock, where the opinion was 
given by Mr. Justice Hunt. He decided that the orig- 
inal holder of stock in a corporation is liable for 
unpaid instalments of stock without an express 
promise to pay the amount, and that a contract 
between such a subscriber and the corporation, or 
its agents, limiting the liability therefor, is void, 
both as to the creditors of the company and its as- 
signee in bankruptcy; that representations by the 
agent of a corporation as to the non-assessability 
of its stock beyond a certain percentage of its val- 
ue, constitute no defense to the action against the 
holder of the stock to enforce payment of the entire 
amount subscribed, where the holder has failed to 
use due diligence to ascertain the truth or falsity of 
such representations. 1 Otto, 45; 2 Cent. L. J. 
784. Due care and diligence was not exercised by 








the purchaser in that case, though the proof was 
full to the point that he was legally put upon in- 
quiry. Thomas v. Barton, 48-N. Y. 193. 

Half a century before these cases were decided, 
Judge Story held that the capital stock of a cor-- 
poration was a trust fund for the payment of the 
debts of the corporation, and that it might be fol- 
lowed into the hands of the stockholders, or of 
any persons having notice of the trust attached to: 
it. Wood v. Dummer, 3 Mason, 312.. Trusts are 
enforced not only against those persons who are: 
rightfully possessed of the trust property, as trus- 
tees, but also against all persons who come into 
possession of the property bound by the trust, 
and with notice of the same; and whoever comes 
so into possession is considered as bound, with re- 
spect to that special property, to the execution of 
the trust. Taylor v. Plumer, 3 Maule & Selw. 
574; Adair v. Shaw, 1 Sch. & Lef. 262. Reported 
cases almost without number lay down the same 
rule, but those referred to will be sufficient to il- 
lustrate the principle. Notice is essential to lia- 
bility in such a case, and he who alleges notice 
must prove the allegation. If the shares come in 
the regular course of business into the hands of 
a purchaser for a valuable consideration, those 
who challenge the transaction, says Lord Cairns, 
must prove that such purchaser had notice of the 
facts. Hence, the only doubt is whether the cer- 
tificates came into the hands of the holder without 
notice. Three other judges, to-wit.: Lord Hath- 
erly, Lord Selborne, and Lord Blackburn, gave- 
opinions, each to the same effect, and the House of: 
Lords, all the judges concurring, held that the 
party sued as contributor was not liable, inasmuch 
as he took the shares as paid-up shares without 
notice that the representation was not true. Bur-- 
kinshaw v. Nicholls, 26 W. R. 819. 

Nothing is alleged in the bill of complaint tend- 
ing to show that the respondents were participants 
in the fraud, or that they had notice of the trans- 
action, or knowledge of any facts or circumstances 
tending to put them upon inquiry; and if there 
were any such matters alleged in the bill of com- 
plaint it could not benefit the complainant, as it is 
settled law that in such a case the cause of action 
arose in favor of the complainant when the estate 
of the bankrupt corporation vested in him as the- 
assignee in bankruptcy. 

Where the charter of a bank contained a provi- 
sion binding the individual property of its stock— 
holders for the ultimate redemption of its bills, in 
proportion to the number of shares held by the 
stockholders respectively, the Supreme Court held,. 
that the liability of the stockholder arose when the- 
bank refused or ceased to redeem and became no- 
toriously insolvent. Terry v. Tubman, 2 Otto, 156. 
Just the same question, with others, was presented: 
to the Supreme Court in a subsequent case, in which. 
the court held, the chief justice giving the opinion, 
that the liability of the stockholders upon their un- 
paid subscriptions is that of debtors to the bank,. 
and that all such balances passed to the assignee 
under the assignment, which, by the bankrupt act, 
is “ of all the property, estate, credits and assets. 
of the bankrupt, whether a corporation or an indi- 
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vidual,’’ and, for all that is shown in the record, 
the stockholders were liable to suit at any time for 
the recovery of the balance due from them, as such 
stockholders. Terry v. Anderson, 5 Otto, 632; 
Kennedy v. Gibson, 8 Wall. 505; Com. v. Bank, 3 
Allen, 42; Baker v. Bank, 9 Met. 182. Apply that 
rule to the case before the court, and it follows 
that even if the bill of complaint had charged that 
the respondents had notice of the fraud, or were 
put upon inquiry in that regard, it would not have 
benefitted the complainant, as in that event his 
claim would have been barred by the two years’ 
limitation of the bankrupt act. Bailey v. Glover, 
21 Wall. 342. Purchasers of stock, where it ap- 
pears upon its face that it was only partially paid 
up, may be held liable to pay all the unpaid instal- 
ments, but the authorities to that effect have no 
application in this case. Webster v. Upton, 1 Otto, 
65; 3 Cent L. J. 402; Upton v. Hansbrough, 3 
Biss. 427. 

Adjudged cases in which it has been held that 
creditors or assignees in bankruptcy may enforce 
such payments, when the corporation would be 
estopped to do so, are suits against original sub- 
scribers or transferees, implicated in some way in 
the fraudulent transaction. Upton v. Tribilcock, 
1 Otto, 45; 2 Cent. L. J. 784. Failure to use due 
diligence when put upon enquiry was the ground 
of the decision in that case. Oakes v. Tunquand, 
L. R. 2 H. L. 325. Whatever remedy for the fraud 
the assignee had, it is evident he might have pur- 
sued at any time after he acquired title to the 
bankrupt’s estate. Ex parte Currie, 7 L. T. (N. 
8.) 486; Carling’s case, L. R., 1 Ch. Div. 124; 
Alison’s case, L. R., 9 Ch. App. 6; De Ruvigne’s 
case, L. R. 5 Ch. Div. 323. 

Demurrer sustained; bill of complaint dis- 
missed. 


NoTr.—See Phelan v. Hazard, 6 Cent. L. J. 109. 








REFORMATION OF THE DEED OF A MAR- 
RIED WOMAN. 





The article on this subject in the JoURNAL of Sep- 
‘tember 6, 1878, fails to draw a distinction between 
tthe power of a court of equity to aid the defective 
execution of a conveyance by a married woman, or 
to enforce specific performance of her contract to 
‘convey, and the power to reform, or correct a mis- 
take in a conveyance duly executed by her. 

The right in any case to invoke the aid of a court 
of equity in the case of defective execution of in- 
struments, or to enforce specitic performance, de- 
pends on the existence of a valid contract between 
the parties. For instance, a court of equity will 
not decree the specific performance of a contract 
woid under the statute of frauds. 

But the right to haye an instrument reformed, 
or to have a mistake corrected, so as to make it 
speak the truth, has no relation whatever to the 
validity of the prior contract which led to its exe- 
cution. It would be no answer to a bill filed 
against a person sui juris to correct a mistake in 
@ conveyance of land to say that the contract which 








the deed was intended to evidence, was by parol, 
and therefore void under the statute of frauds. If 
the purpose to be accomplished by the contract and 
the conveyance in pursuance of it was to violate 
the law, a different rule would apply. 

But there is no essential difference between the 
qualified or limited disatility enforced by the stat- 
ute of frauds, on persons otherwise sui juris, in 
making the contracts covered by the statute, and 
that enlarged disability which inhibits married 
women from making any valid contracts except in 
certain specified cases und under prescribed forms. 

The deed of a married woman, made and execu- 
ted in accordance with the laws applicable to her, 
is a valid contract, through which title passes from 
her to the vendee, precisely as it does through a 
conveyance executed by any other person. It may 
be that no valid contract existed, no title passed, 
and no equity to have the title conveyed arose in 
the vendee until the instrument was executed and 
delivered, pursuant to the requirements of the law; 
but when all these were done, the deed became a 
vehicle or channel of title, and as such, that is, in 
so far as it operates as a conveyance of title, it 
should have the same operation and effect, and 
none other, which the law gives to similar instru- 
ments executed by other persons. 

If the court of equity has no power to correct a 
mistake in a conveyance against a married woman, 
because of the invalidity of her precedent contract 
to convey, it necessarily follows that the court 
could not correct such a mistake in her favor. 
Suppose a married woman owned two tracts of 
land, say the ‘‘southeast quarter,’’ which was of 
great value, aud the ‘northeast quarter,”’ of little 
value, and in attempting to convey the latter, 
“south” should be written for ‘‘north,’’ would she 
have no remedy? Her deed, executed as required 
by law, and delivered, would certainly pass the 
title at law to the lands therein described. And if 
she cannot have mistakes corrected, a court of 
equity would say to her, ‘‘ We can only give effect 
to what you have done, and not to what you and 
your husband and the vendee intended to do; we 
must let the vendee take your valuable lands and 
your homestead in place of the wild lands you and 
your husband intended to convey, and the vendee 
intended to purchase.”’ 

It seems to me clear that the law is correct- 
ly declared by the Supreme Court of Indiana in 
Hamer v. Medsker, and that the true rule is to give 
to the contracts of married women, in so far as 
they are valid under the law applicable to them, 
the same operation and effect, and, so far as prac- 
ticable, to attach to them the same incidents in all 
respects as apply to valid contracts of the same 
character made by other persons. 


MONTGOMERY, Ala. D. S. Troy. 








ONE of the few instances which have come under our 
knowledge where the sense of a passage was improved by a 
typographical error, is found in Barclay’s Digest, p. 73, § 
70. The author wrote: “In an attachment suit sub- 
mitted to the court sitting as a jury upon the claim of an 
interpleader, the court should pursue the provisions of the 
new code,” etc. The printer printed: “In an attachment 
suit,” etc., the court should peruse the provisions of the 
new code,” etc. How much the administration of justice 
would be improved if this happy advice were followed! 
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NOTES OF RECENT DECISIONS. 


COMPOSITION IN BANKRUPTCY—‘* ASSEMBLED.” — 
In re Richmond. United States District Court, North- 
ern District of New York, 14 N. Y. Daily Register, 869. 
Opinion by CHOATE, J. 1. The word “assembled,” in 
the seventeenth section of the bankruptcy amendment 
act, approved June 22, 1874, in the clause “‘and such 
resolution shall, to be operative, have been passed by 
& majority in number, and three-fourths in value, of 
the creditors of the debtor assembled at such meeting 
either in person or by proxy,”’ includes every creditor 
who appeurs at any session of the meeting and proves his 
debt, although at the time the vote is taken such crediter 
is not present or represented by proxy. 2. Creditors 
are not obliged to employ cousel to represent them. 
and are to be reckoned as voting against the resolutions, 
unless they indicate by affirmative acts that they intend 
to withdraw and not to be counted. 


COMMON CARRIER—NEGLECT OR REFUSAL TO Ex- 
PLAIN HOW LOSS OCCURRED RAISES PRESUMPTION 
OF NEGLIGENCE.— Pennsylvania R. R. v. Miller. Su- 
preme Court of Pennslyvania, 9 Pitts. L. J. 54.—Opin- 
ion PER CURIAM. — 1. Where a carriage was shipped 
by the defendant company from New York to Pitts- 
burgh, and arrived at its destination damaged by fire, 
and the companty neglected or refused to furnish the 
consignee owner information as to the manner in which 
the damage occurred, and, on the trial of the case, he 
rested upon these facts clearly made out: Held, that 
the law raised a presumption of negligence in the de- 
fendant, which could only be repelled by satisfactory 
evidence. 2. The evidence given by the defendant 
must account to the satisfaction of the jury for the 
fire, and also for the conduct of the defendants towards 
the plaintiff. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF OHIO. 


December Term, 1877. 
[Filed November 19, 1878. ] 


Hon. WILLIAM WHITE, Chief Justice. 
“© W. J. GILMORE, 
* GEO. W. MCILVAINE, 
“6 OW. W. BOYNTON, 
‘© JOHN W. OKEY, 


Associate Justices. 


AN ORDER, DECISION OR DECREE ef the probate 
court, in a proceeding under the statutes in relation to 
assignments tor the benefit of creditors, is not appeal- 
able to the court of common pleas, unless it is of a de- 
finitive nature, affecting property rights, and the ap- 
proval by the probate court of the election of an as- 
signee by the creditors, is not an order, decision or de- 
cree of that nature. Judgment of the district court 
reversed, and judgment of the court of common pleas 
dismissing the appeal affirmed. Opinion by Okry, J. 
Brigel .v Starbuck. 


LIFE INSURACE—POLICY—CONDITION.—In a life in- 
surance policy the payment of premiums was to cease 
afterten years. The policy contained a provision that, 
after two or mere of the annual premiums had been 
fully paid, the policy might be exchanged for a paid- 
up non-forfeiture policy, for an amount equal to the 
sum of one-tenth of the amount insured for each prem- 
ium which has been so paid. A condition of the policy 
was that, if the amount of any annual premium should 
not be fully paid on the day and in the manner pro- 
vided for, the policy should be “null and void and 
wholly forfeited;” and that in case the policy became 
null and void, all payments which had been made 





thereon should be forfeited to the company. Held, 
That the right of the assured to exchange the policy 
for a paid-up non-forfeiture policy was limited to the 
time during which the policy was in force. Opinion 
by WHITE, C. J.—Busing v. Mutual Life Ins. Co. 

JURORS— PPACTICE — DECLARATION—EVIDENCE— 
INSTRUCTION—VERDICT.—1. The right of a defend- 
ant, under section 3, chapter 6, of the penal code, (74 
Ohio Law, 344) to have ballots drawn from the box to 
make the number of competent jurors thirty-six, ex- 
ists only when the deficiency arises from the absence 
of jurors, or by reason of the grounds of incompetency 
named in section 2. To supply the place of jurors 
challenged for other causes, talismen should be called 
from the by-standers, as provided in section 9, and 
where the record does not show the ground ot chal- 
lenge, it will not be presumed that the challenge was 
made for any cause stated in section 2. 2. In acrim- 
inal prosecution, where the state offers in evidence 
against the accused a part of a declaration or conver- 
sation, the defendant is entitled to have the whole of 
such declaration or conversation given tothe jury. 
But there is no rule of law which requires the jury to 
reconcile the whole, if possible, with the fact of inno- 
cence. The whole declaration or conversation, and 
each part thereof, as well that which tends in his favor 
as against him, is entitled only to such weight as is fairly 
due to it in the judgment of the jury. An instruction 
by the court to the jury, that the state must prove the 
material elements of the crime beyond a reasonable 
doubt, fully secures to the defendant the benefit of the 
legal presumption of his innocence. 4. Upon the trial 
of an indictment for murder in the first degree, a ver-~ 
dict of guilty of murder in the seeond degree, without 
expressly acquitting the defendant of murder in the 
first degree, is good. Such verdict is equivalent to 
“not guilty ” of the higher degree of the crimecharged. 
Motion overruled. Opinion by McILvaiIng.—More- 
head v. State. 


_ 
—_— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT COMMISSION OF OHIO. 





December Term, 1877. 
[Filed November 19, 1878.] 


Hon. W. W. JouHNSON, Chief Judge. 
“ = JOSIAH SCOTT, 
“ 6D. T. WRIGHT, 
“ ~LUTHER Day, 
“ TT. Q. ASHBURN, 


Judges. 


PROMISSORY NOTES—DEMAND AND NOTICE.—1. 
That all the maker’s property has been assigned to the 
endorser for the benefit of all creditors equally, does 
not dispense with the necessity of demand and notice, 
when that property is not sufficient to meet all the 
maker’s inabilities. 2. A waiver of demand and notice 
by the endorser must be by words or acts that clearly 
show that such was the intention. 3. M was endors- 
er upon a series of notes made by C, who had assigned 
all his property for the benefit of all his creditors 
equally toM. After the assignment, M told the bank- 
er, holder of the notes, to bring them to him as they 
matured, and he would pay them or waive protest on 
them. This was done upon all the notes but the last. 
At twelve o’clock, of the day this one became due, the 
bank clerk presented it to M for payment, who said he 
would not pay it, or waive protest on it, because the 
signature was not his, but a forgery. Held, the neces- 
sity of demand and notice was not dispensed with. 
Opinion by Wricut, J. Judgment of the district 
courtaffirmed. Johnson, C.J., and Scott, J., dissented 
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from last proposition and the judgment.— Second Na- 
ational Bank v. McGuire. 

ACTION—FALSE REPRESENTATION—INSTRUCTIONS. 
—1. One seeking to be relieved from a contract on the 
ground of alleged false representations, must show that 
there were in fact false representations of a material 
fact, upon which he relied and upon which, from the 
circumstances of the case, he had a right to rely, and, 
in doing so, was mislead to his injury. 2, An action 
will lie fora false representation of a material fact, 
whether the party makes it knew it to be false or not, 
if, when made, it was done with the intention of in- 
ducing the person to whom made to act upon it, and 
the latter does so, sustaining a damage in consequence. 
.8. Where an agent of an insurance company makes 
representations to one having a claim for a loss against 
‘the company, the parties standing in antagonistic rela- 
tions to each other, that the latter bad no claim or 
rights that he could enforce by legal proceedings, such 
wepresentations are only opinion-representations upon 
which he ,bad no right to rely; and if he does so rely 
it must be at his own risk, because the truth or false- 
hood of such representations could be ascertained by 
ordinany diligence. 4. The charge to jury should 
mot only be correct, but be so distinctly adapted to the 
case made by the proofs, and so explicit as not to be 
“misconstrued or misunderstood by the jury in the ap- 
plication of the law to the facts proven; where, how- 
-ever, the charge, for want of such certainty and ex- 
plicitness, is calculated to confuse and misleade the 
jury, that is error for which a judgment may be re- 
wersed. 5. Where, in a charge in relation to false rep- 
resentation upon which a complaining party has a right 
to rely, the court enumerates as a ground for false rep- 
resentation, upon which the plainuff might rely, a 
matter which should not be considered by the jury in 
that relation; and but for such misdirection the jury 
might have arrived ata different conclusion, such a 
«charge is erroneous because misleading. 6. A charge 
requested by defendant consisted of two legal proposi- 
tions, one sound and the other unsound. A moditica- 
Aion to the request, by the court, when applied to the 
sound proposition, rendered it unsound, and when sp- 
plied alone to the unsound one, cured the defect in it; 
.and when applied to the request generally, it rendered 
the whole uncertain and ambigious. Held, error. 
ACharges that are uncertain and ambigious are mislead- 
dng. Judgment reversed. Opinion by ASHBURN, J.— 
_Mijtna Life Ins. Co. v. Reed. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


[Filed at Springfield, September 28, 1878,] 


iHon. JOHN SCHOLFIELD, Chief Justice. 
* SIDNEY BREESE, 
“ 6T. LYLE Dickey, 


* ~BENJAMIN R. SHELDON , 
“  PICKNEY H. WALKER. - | Associate Justices. 


“6 ~=6 JOHN M. ScCoTT, 
“6 ALFRED M. CralG, 


CONTRACT—PERSONAL SERVICE — DELEGATION.— 
A, who was empioyed to teach in a graded schovl, 
without leave of the directors, employed and procured 
another person to take her place, temporarily, as 
teacher of the pupils in her room, and absented her- 
-~self from her post. During vacation the directors no- 
tified her that ker place was vacant. At the opening 
of the school the teacher appeared und offered to teach, 
but was refused that privilege. This is an action 
brought by A to recover compensation as though she 








had completed her term, she claiming that she had 
been employed fora term of eight months, and was 
discharged without cause. She recovered in the lower 
court. Held, on appeal, that she was not entitled to 
recover. DICKEY,Jd., says: “This judgment must be 
reversed. When a teacher is selected and employed, 
the contract is for the personal services of that teach- 
er. The teacher can not fulfill the contract by biring 
a substitute. A temporary absence of a short time, 
with the temporary substitution of another competent 
teacher, ought not. under certain circumstances, to con- 
stitute such a breach of contract. In this case, how- 
ever, the teacher was requested by Mr. W to resume 
her personal services.”” Reversed.—School Directors 
v. Hudson. 


DIVORCE—EVIDENCE TO PROVE ADULTEKY.—Pro- 
ceeding by bill for a divorce on the ground of deser- 
tion. Defendant appeared and filed a cross-bill charg- 
ing plaintiff with adultery. Trial by court and judg- 
ment for plaintiff. The following instruction was 
given: “The court further instructs that the charge of 
adultery is,in law, a charge of a grave and serious 
character; that while such a charge may be proven by 
circumstantial evidence, yet to make out a charge of 
adultery alone the circumstantial evidence must be so 
connected when taken together as to exclude every 
other reasonable hypothesis than that of the guilt of 
the party charged; and if they believe from the testi- 
mony in the case that the circumstances relied on to 
make out the alleged charge of adultery do not ex- 
clude every other reasonable presumption than that of 
the guilt of A, then such circumstantial evidence will not 
justify a verdict of guilty of the charge of adultery.” 
Held, erroneous. BREESE, J,, says; “In a criminal pro- 
ceediug, which this was not, every reasonable presump- 
tion in favor of the innocence of the defendant charged 
should be indulged. The rule is famiiiar. The doc- 
trine of this court has uniformly been, in cases of this 
kind, that » preponderance of evidence suftices to es- 
tablish the issue. The court might as well have told 
the jury that they should be satistied beyond u reason- 
able doubt of the truth of the charge, for the instruc- 
tion goes to that extent. The farthest this court has 
gone, as tending to give support to this instruction, is 
to be found in the case of Carter y. Carter, 63 LIl. 
439, where it was said: ‘When immorality or wrong is 
imputed, it must be ertablished by at least a prepond- 
erance of proof; and when the evidence may as well 
establish mnocence as guilt, the jury should always 
adopt the former rather than the latter hypothesis.’ ” 
Reversed.— Chestnut v. Chestnut. 

ASSESSMENT—CAPITAL STOCK OF RAILROAD COM- 
PANY.—This was an action by a railruad company to 
recover un installment of ten per ceut. on his subscrip- 
tion of five hundred dollars to the capital stock of that 
company. Judgment for plaintiff in the court below, 
and defendant appeals and insists that there was no 
power in the corporation to muke this assessment, and 
no liability upon him to respond to it, on the ground 
that the capital stock was fixed at one million dollars, 
and the shares of stock to be 10,000 of $100 each, and 
when this call was made on appellant, the sum of one 
hundred and fifty thousand dollars only had been sub- 
scribed. Held, that no power existed in the corpora- 
tion to make this call, the full amount of capital stock 
not having been subscribed. BREESE, J., after quot- 
ing at length the powers and duties bt corporations, 
as laid down by statute, says: ‘This question is to 
be decided by authority. On reference to a leading 
work on railroads (1 Redfield on Law of Railroads, 176) 
we find it is there said that it isan essential condition of 
making calls in these companies when the number of 
shares and the amount of stock is fixed that the whole 
stock shall be subscribed befure any call can lawfully 
be made.” Reference is made in support of the text 
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‘to Stoneham Branch Railroad Co. v. Gould, 2 Gray, 
277, in which Chief Justice Shaw uses this emphatic 
language: ‘“‘It isarule of law too well settled to be 
now questione:! that when the capital stock and the 
number of shares are fixed by the act of incorporation, 
or by any vote or by-law passed conformably to the act 
of incorporation, no assessment can be lawfully made 
on the shares of any subscriber until the whole num- 
ber of shares has been taken. This was held in 6 Pick. 
“23; 9 Pick. 187; 6 Cush. 50; 9 Cush. 110.” The chief 
justice says this is no arbitrary rule; it is founded on 
a plain dictate of justice, and the strict principles reg- 
ulating the obligation of contracts, When a man sub- 
‘scribes a share toa stock to consist of one thousand 
shares, in order to carry on some designated enterprise, 
he binds himself to pay a thousandth part of the cost 
of suchenterprise. If only five thousand are subscrib- 
ed, and he can have no assurance which he is bound to 
accept, that the remainder will be taken, he would be 
held, if liable to assessment, to pay a five hundredth 
part of the costs of the enterprise, besides in- 
-curring the risk of an entire failure of the enterprise 
itself, and the loss of the amount advanced towards it.” 
‘See also 45 Me. 525. Reversed.—Alimen v. H. R. & E. 
R. R. Co. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


August Term, 1878. 
| tiled October 25, 1878.] 


Hon. E. G. RYAN, Chief Justice. 
** ORSAMUS COLE, 
“Wo. P. LYON, 

** DAVID TAYLOR, 
‘* HARLOW S. ORTON, 


Associate Justices. 


WHERE A VENDOR OF LAND receives the vendee’s 
“bank check for the amount of a cash payment, a with- 
-drawal by the vendee of his funds from the bank be- 
fore presentation of the check, leaving nothing to pay 
‘it, isa fraud upon the vendor, and he will retain his 
~equitable lien upon the land for the amount of such 
-check. Sc held where the vendee’s funds were with- 
drawn about two weeks, and the check presented 
nearly four weeks after its date. Opinion by ORTON, 
J.—Madden v. Barnes. 


NEw TRIAL WHEN GRANTED WITHOUT TERMS — 

“*PERVERSEH.”—A verdict should be set aside as against 
‘the evidence, and a new trial granted, only upon terms 
that the moving party pay the costs of the former 
trial, unless the verdict is a perverse one; and an hon- 
est verdict, one not apparently influenced by prejudice 
or passion, though unsupported by a preponderance 
of the evidence, is not “perverse”? within the rule. 
“Opinion by Lyon, J.—Pound v. Roan. 


CONTRACT OF SALE—ACTION ON COVENANTS.—In 
case of an ordinary contract of sale of land, with cov- 
enants by the purchaser to pay, as wellas a provision 
‘that, upon default in payment of any installment, the 
-eontract shall be determined at the option of the ven- 
dor, and all payments forfeited, an action on the cov- 
enants for installments overdue will lie before all are 
«due, and the vendor is not confined to the remedy by 
strict foreclosure; nor need he aver that he has ten- 
dered a deed, nor that he is ready and willing to con- 
vey on payment of the purchase-money, nor that de- 
fendant is in posvession. Opinion by TaYLor, J.— 
First Nat. Bk. v. Agnew. 

ScHOOL Law—POWER OF TEACHER— RULINGS OF 





EDUCATIONAL DEPARTMENT.—1. While the principal 
or teacher in charge of a public school is subordinate 
to the school board or board of education of his dis- 
trict or city, and must enforce regulations adopted by 
it for the government of the school, and execute its 
lawful orders in that behalf, yet, in matters concerning 
which the board has remained silent, he has authority 
as in loco parentis, to enforce obedience to his lawful 
commands, subordination, civil deportment, respect 
for the rights of other pupils, and all obligations in- 
herent in every school system and constituting the 
common law of the school, which every pupil is pre- 
sumed to know. 2. Ina proper case, and where not 
deprived of the power by affirmative action of the 
board, such teacher has the inherent power to suspend 
a pupil from the privileges of the school; though such 
suspension should be promptiy reported to the board, 
with the reasons therefor. 3. Decisions of the depart- 
mentof public instructions upon questions within its 
jurisdiction are entitled to great weight, and should 
not be overruled by the courts unless clearly contrary 
tolaw. Opinion by Lyon, J.—State v. Burton. 


RaPE—CHILD LNDER TEN YEARS~— IN DICTMENT— 
VERDICT.—1. The statute (sec. 40, ch. 164, R.S8. 
1858) provides that “if any person shall unlawfully 
know and abuse a female child under the age of ten 
years, he shall be punished by imprisonmeut in the 
state prison for life.’”? An information charging that 
defendant, “‘with force and against her will did ravish 
and carnally know” a female child under the age of 
ten years, held to charge sufficiently the crime defined 
in the statute, the averment of force and want of con- 
sent being immaterial and mere surplusage. 2. Such 
aninformation will not sustain a conviction of rape, 
under sec. 39 of the same chapter; because both aver- 
ment and proof of force and want of consent are es- 
sential to such a conviction. 3. The rule that the ac- 
cused may be convicted of a lower crime when charg- 
ed with a greater, applies only where the proof neces- 
sary to convict of the greater is sufficient to prove the 
less. 4. The verdict upon the information above re- 
cited was, that defendant was “guilty of the crime of 
rape upon one A B, being of the age of over ten years:” 
Held, that a motion in arrest of judgment should be 
granted. Opinion by TaYLor, J.—State v. Errickson. 


PROMISSORY NOTE—PURCHASER — SUSPICION OF 
TITLE—NOTICE.—1. A promissory note matures only 
when, by its terms, the principal becomes due; and 
one who purchases it in good faith, for value, before 
maturity, is within the protection of the law mer- 
chant, although interest is overdue at the time of such 
purchase. Boss v. Hewitt, 15 Wis. 260, followed, and 
adictum in Hart vy. Stickney, 41 Wis. 630, overruled. 
2. It is the setiled law of this state, that a negotiable 
promissory note secured by mortgage, 1s transferred 
before maturity, passes to the holder discharged o 
equities, like other negotiable paper; and the mort- 
gage passes as an incident to the note, and may be en- 
forced by the holder -of the latter without regard to 
equities between mortgagor and mortgagee. 3. Mere 
suspicion thut there may bea defect of title in the 
holder of negotiable paper, or knowledge of circum- 
stances which would excite suspicion in a prudent 
man, is not sufficient to impair the title of the pur- 
chaser; but there must be bad faith on bis part. 4. 
The purchaser for value of a negotiable note before 
maturity isnot chargeable with notice of a defense on 
the part of the maker, nor put upon inquiry, by its being 
indorsed by the payee “‘without recourse;” nor do the 
words upon its face, “secured by real estate mort- 
gage,’’ charge him with notice of the contents of such 
mortgage. 5. While equity will not permit a prior 
mortgagee, knowing that portions of the mortgaged 
premises have been subsequently conveyed or incum- 
bered, to release the other portions and attempt to 
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collect his entire claim out of those not released, to 
the injury of purchasers or second mortgagees, this 
rule does not apply where unreleased portions subse- 
quently mortgaged are ample to secura both mort- 
gages. Opinion by COLE, J.—Kelly v. Whitney. 


_— 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 


June Term, 1878. 





Hon. J. V. CAMPBELL, Chief Justice. 
* TT. M. COOLey, 
‘6 Isaac MARSTON, } Associate Justices. 
“ 6B. F. GRAVES, 


STATUTE OF LIMITATIONS.—1. A payment on an out- 
lawed note by the administrator of one of two joint 
makers, does not impair the survivor’s defense, under 
the statute of limitations. 2. The survivor can not be 
charged merely because he advised the exhibition of 
the note against the estate. Opinion by GRAvVEs, J.— 
Holcomd v. Sloan. 


OFFICIAL BOND—SURETIES.—The official bond of a 
township treasurer was drawv up naming the princi- 
pal and sureties, but was not signed by the principal 
and was accepted without the sureties’ knowledge 
that it was not so signed: Held, that the sureties 
were discharged, as the contract called for the signa- 
ture of another party. Hall v. Parker, 37 Mich. 588; 
Wells v. Dill, 1 Mort. La. (N. 8.), 592; Pothier Traite 
des Obligations, No. 11; Bay City v. McCormick, 23 
Mich. 457, distinguished. Opinion by CAMPBELL, C. 
J.—Johnson v.: Kimball. 


RECOVERY OF INSURANCE MONEY PAID ON LOSSEs: 
—1. Under assumpsit for money had and received an 
insurance com pany can recover back money paid on a 
claim of loss, when the policy was avoided by a false 
and fraudulent inventory of the property destroyed. 
No special count is necessary. 2. The company may 
sue without returning the receipt for the umount 
paid, that not being property, but only evidence, 
without intrinsic value. Opinion by GRavEs, J.— 
Johnson v. Continental Ins. Co. 


PROBATE OF WILL— ACTION OF JUDGE WHEN 
LEGATEE.—When a probate judge is named legatee in 
an instrument purporting to be a will, his orders for 
hearing and for notice of publication is good. Until 
the validity of the will is determined he is not actu- 
ally a legatee, and the fact that a judge is interested 
does not invalidate formal orders that put the case on 
the road to 1 determination. Richardson v, Boston, 1 
Curt. C. C. 251; Washington Ins. Co., Hopk. Chy. 2: 
Buckingham v. Davis, 9 Md. 324; Heydenfeldt v. 
Towns, 27 Ala. 423. Opinion by COOLEY, J.—McFar- 
lane v. Clark. 


HOMICIDE—SELF-DEFENSE— EXPERT TESTIMONY 
—1. Where self-defense is relied on to justify homi- 
cide, the relative strength and temper of the parties, 
and other personal qualities not capable of any de- 
scription, except by opinion, may be shown by wit- 
ness familiar with them and capable of forming opin- 
ions. Hurd v. People, 25 Mich. 405. 2. It may be 
shown that the assailant was a powerful man of dan- 
gerous temper, who had threatened defendant, and 
that the latter appeared to be in fear. People v. Lilly, 
88 Mich. 3. Expert testimony as to the effect of a pis- 
tol shot upon clothing at a certain distance must be 
based upon greater experience than a single shot 
through the witness’ own clothing, without proof of 
the strength of the charge and without having ween 
similar experiments with weapons of the same or dif- 
ferent make snd calibre at the same or at greater or 





less distanc®. 4. Evidence of the defendant’s good 
character can not be met by evidence of an act of vio- 
lence against another at a different time and place. 5. 
Not only apprehension of immediate danger to life, 
but of serious bodily harm, like mayhem, justifies 
extreme resistance. 6. The law does not presume 
that the mere proximity of third persons determines 
that there is not extreme danger in a violent attack. 
Opinion by CAMPBELL, C. J.—Brownellv People. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


May Term, 1878. 
[Filed October, 1878.] 


Hon. WILLIAM E. NIBLACK, Chief Justice. 
‘© HORACE P. BIDDLE, 
“6 JAMES L. WORDEN, 
‘© ~6GEORGE V. HowK, 
‘6 SAMUEL E. PERKINS, 


| Associate Justices. 


APPEALS—STRANGER TO THE RECORD.—Applica- 
tion for an injunction by appellees against the board 
of commissioners and the treasurer and auditor of 
Jefferson county to enjoin the collection of a certain 
tax, assessed by the board of commissioners to raise 
money for investment by Madison township in the cap- 
ital stock of the Bedford, Brownstown & Madison rail- 
road company. The appeliants were made defendants 
by an order of the circuit court upon their own petition, 
alleging that they were directors of the Bedford 
Brownstown & Madison railroad company, and that 
they claimed an interest in said controversy as such 
directors, and that they were necessary parties to a 
complete determination of the questions involved. 
In the supreme court the appellees filed a motion to 
dismiss the appeal for the reason that appellants were 
not parties to the final judgment rendered below. 
HowkK,J.: Under section 17, of the act under which 
the tax in question was voted by the qualified voters of 
Madison township, it is certain that until the tax was 
levied and collected, and a legal and valid subscrip- 
tion had been made on behalf of said township, the 
railroad company did not have, and could not acquire 
any legal right to or interest in the said tax which it 
could enforce by legal process. The railroad company 
was not a proper or necessary party defendant in this 
action, nor were the directors by reason of their alleged 
interest as such directors. The appellants having been 
erroneonsly admitted by the circuit court as parties 
defendant, the appelice’s motion to dismiss must be 
considered as it would be if the appeal had been taken 
by an active stranger tothe record. The statute au- 
thorizes an appeal only by a party to a final judgment. 
Appellants have, therefore, no standing in this court. 
Appellee’s motion to dismiss is sustained.—Jager v. 
Doherty. 


EXECUTION—DISTINCTION BETWEEN IRREGULAR 
AND VOID.—This was a motion to set aside an execu- 
tion and levy. The facts sufficiently appear from the 
abstract of the opinion, which was delivered by PER- 
KINS, J.: The motion is not made by the execution 
defendant. He makes no objection to the execution or 
levy. The motion is made by the plaintiffs in another 
execution against the same defendants, with a view to 
subjecting the property levied onto the payment of 
their execution, The’motion is not made for the ap- 
plication of proceeds, but for a judgment that the exe- 
cution sought to be set aside, was void. It is admitted 

that a valid judgment was recovered by the appellees 











Tr weg YF 





XUM 


THE CENTRAL LAW JOURNAL. 


439 








on the morning of December 2d, 1875. It is not de- 
nied that said judgment was duly recorded, nor that 
it had been read and signed by the court before the exe- 
cution issued; but the complaint is that it was not 
publicly read and signed in open court; and it is in- 
sisted that, for this reason, the execution was void. A 
demurrer to the complaint was sustained. Section 22 
of the Circuit Court Act is as follows: ‘‘It shall be 
the duty of the clerk of the circuit court to draw up 
each day’s proceedings at full length, and the same 
shall be publicly read in open court, after which they 
shall be signed by the judge: and no process shall is- 
sue on any judgment or decree of the court until it 
shall have been so read and signed.’? This section is 
directory, and the execution issued in this case, while 
it may have been irregular, was not void. When the 
statute specifies the time within which a public officer 
is to perform an official act regarding the rights and 
duties of others, it will be considered as directory, 
unless the nature of the act to be performed, or the lan- 
guage used by the legislature shows that the desig- 
nation of time was intended as a limitation of the 
powers of the office. Numerous cases bear upon 
the question raised in this case, and establish two 
propositions: First, that the execution may have 
been irregular, but was not veid; second, that 
no one nota party tu such execution can object to it. 
Freeman on Ex., see. 25. Judgment affirmed.—Jones 
v. Carnahan. 


_ 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


July Term, 1878. 


Hon. ALBERT H. HORTON, Chief Justice. 


e ¥- — } Associate Justices. 


COPARTNERS—CONTRACTS.—Plaintiffs were dealing 
in cattle as commission merchants. One member of 
the firm, without the knowledge of his partners, made 
a contract with defendant in the name of the firm, by 
which the firm was to advance money, the defendant 
purchase and ship cattle to plaintifis to be sold by 
them without commission and the profits divided. 
Under that contract defendant bought and shipped 
cattle. The transaction resulted in loss. No settle- 
ment was had between the defendant and the firm, or 
the contracting member thereof upon the basis of the 
contract or otherwise. Held, that the firm could not, 
ignoring the express contract, maintain an action 
against the defendant as an ordinary shipper upon an 
implied contract to pay commissions. Opinion by 
BREWER, J. Affirmed. All the justices concurring. 
—Frye v. Landers. 


EVIDENCE— PRIOR DECLARATIONS OF WITNESS.— 
1. On May 27th, 1866, C was killed while sitting in the 
door of his house, by a bullet from a pistol, alleged to 
have been discharged by one P. Held, that the decla- 
rations of the wife of the deceased made to persons one 
hour after the death of her husband that she recog- 
nized P as the person who killed her husband, forms 
no part of the res geste. 2. Whena witness is as- 
sailed, ou the ground that he narrated the facts differ- 
eutly on a former occasion, it is ordinarily incompetent 
to sustain him by proof that on other occasions his 
statements were in harmony with those on the trial. 
To this rule there are exceptions. Thus, where the 
impeachment goes to contradict the witness by prior 
inconsistent declarations and charges him with a re- 
cent fabrication of his testimony, it is proper to show 
that the same account was given by him to other per- 
sons anterior to the date of the alleged fabrication. In 








order, however, that the confirmatory statements of 
the witness shall be admitted, it must clearly appear 
that they were made antecedently to the contradictory 
declarations given in evidence. 3. The case of Smith 
v. State, 1 Kas. 365, cited, as to the sufficiency of the 
indictment in charging the crime of murder in the first 
degree. Opinion by Horton, C. J. Reversed. All 
the justices concurring.—State v. Petty. 


INFORMATION—CHANGE OF VENUE— CERTIFICATE 
OF 'I'RANSCRIPT — LIMITING ARGUMENT.—1. Where 
a criminal cuse is taken on a change of venue from one 
county to another, it is not necessary that the original 
information, or any other original paper, should be 
transferred to such other county, but it is the duty of 
the clerk of the court in which the cause is pending to 
make out a full transcript of the record and proceed- 
ings in the cause, and to transmit the same duly certi- 
fied under the seal of the court to the clerk of the 
court to which the removal is ordered, and the defend- 
ant may then be tried upon such duly certified trans- 
cript. 2. Where the transcript ef the record and pro- 
ceedings in such a case appear to have been duly cer- 
tified under the seal of the court, and the court below 
held that it was so certified: Held, that the court be- 
iow did not commit error in so nolding, although an 
affidavit may have been presented to the court below 
showing that the affiant believed that the certificate 
with the seal affixed was not properly made out and 
attached to the transcript. 3. Asa rule, in criminal 
cascs for murder, evidence showing that the deceased 
was a ‘*quarrelsome, turbulent and violent man,” 
should be excluded, and the facts of this case do not 
present one of the exceptions. 4. The court below 
did not err in this case in limiting argument of counsel 
to the jury to four and one-half hours on each side. 
Opinion by VALENTINE, J. Affirmed. All the justices 
concurring.— State v. Riddle. 


INDICTMENT—MURDER—EVIDENCE.—1. In an in- 
dictment for murder, where the indictment does not 
charge that the killing was done by means of poison, 
or by lying in wait, or in the perpetration or attempt 
to perpetrate any felony, the indictment must charge 
that the kiliing was done deliberately and premedi- 
tatedly, in order to make the same a good indictment 
for murder in the first degree. 2. Therefore, where 
an indictment for murder, charged substantially that 
the defendant deliberately and premeditatedly com- 
mitted an assault and battery upon the deceased, by 
shouting him with a pistol loaded with gunpowder and 
leaden balls, and thereby inflicted a mortal wound, 
from which mortal wound the deceased died, but 
cid not anywhere charge that the defendant committed 
the assault and battery, or did the shooting or killing 
with the deliberate and premeditated intention of kill- 
ing the deceased; Held, that the indictment did not 
charge murder in the first degree. 3. Where an in- 
dictment for murder charges that the killing was done 
by John Taylor, William Brown and Thomas Craig, by 
shooting the deceased with pistols and revolvers, such 
indictment is not insufficient, because it alleges that, 
**said pistols and revolvers the said John Taylor, Wil- 
liam Brown and Thoms Craig then and there in their 
right hands held,’? when they did the shooting. 4. 
Upon the trial of a criminal case, where the defendant 
is charged with murder, and the evidence tends to 
show that, at the time of the killing, the deceased was 
under arrest upon a charge of killing certain Indians, 
and stealing property belonging to Indians, and some 
of the evidence tends to show that the deceased was 
killed by Indians, and not by the defendant, and the 
prosecution introduced evidence tending to show that 
the Indians did not, at the time of the killing, believe 
that the deceased was guilty of killing their comrades 
or of stealing their property, but believed that he was 
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innocent thereof; Held,that the defendant may, as re- 
butting evidence, show that the Indiams must have 
believed that the deceased was guilty of killing their 
comrades and of stealing their property; and, for the 
purpose of doing this, he may show the acts and con- 
fessions of the deceased, in the presence of the Indians, 
when he was charged with killing the said Indians and 
stealing the Indians’ property. 8. Where the prose- 
cution in a criminal case introduces evidence showing 
a portion of a certain conversation, had between the 
defendant and a third person, the defendant may in- 
troduce evidence showing the rest of such conversa- 
tion. Opinion by VALENTINE, J. Reversed. All the 
justices concurring.— State v. Brown, 
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It would doubtless be impossible, among the hun- 
dreds of volumes of English and American law re- 
ports, to find a single one which does not contain at 
least one case in which the subject of damages has 
arisen. Damages are at the foundation of nearly ev- 
ery law suit; they are an element in the consideration 
of questions in almost every branch of the law. 
While they are the gist of those actions which are 
founded on tort, they are associated with a very large 
number of that other class which is distinguished from 
the former though arising on contract. ‘Damage 
cases,” as they are now generally termed, are not un- 
frequent in the old reports, but there they are main- 
ly confined to a limited number of subjects, such as 
the breach of contracts of various kinds, libels and 
slanders, deceits, and a not very long list of personal 
injuries. But in more modern times they have been 
largely increased, As law after law have found their 
way to the statute book, new actiuns one after an- 
other have sprung into being; not alone to increase 
litigation has been their effect, but to make it plain 
that the ancient maxim so frequently declared from 
the bench and with so much apparent justice and 
truth when coming from the mouths of the old judges— 
the maxim that there isno wrong without a remedy— 
was agood deal of a delusion, and, to a very greatextent, 
a kind of a pious fraud. Modern invention, too, has 
helped to swell the list. Tbe extension of commerce, 
the introduction of railroads, the invention of the tel- 
egraph, the increase of manufactures and the presecu- 
tion of public and private enterprises by corporate un- 
dertaking, has added to the list of actions, inthe bring- 
ing of which damages are the object sought. To-day 
Mr. Edison is unconsciously making a knot which some 
future bench will be called upon to untie or cut, for it 
is not too much to say that before very long we may 
expect to see the telephone and the phonograph, or 
both, discussed in the pages of our legal! reports; and 
the ingenuity of some judge or judges much taxed 
to find outthe place to which these inventions properly 
belong, in somewhat the same way as were the re- 
sources of the Barons of the English Court of Exche- 
quer tried when the first railroad case presented itself 
for the consideration of that learned and conservative 
body, or of the members of a no less distinguished 
court in our own country, when a telegraphic dispatch 
was first given in evidence as proof of a contract. 

Yet, notwithstanding the number of cases from 
which the editor of this volume has made his selec- 
tions, the number of what are termed leading eases, is 
not so large asto prevent their being presented ina 
book of 900 pages like the one before us. These are the 








ones which not only announce some principle, but which 
present it with all the arguments on which it is found- 
ed,and with illustration and authority to sustain It. 
Such cases as these are not to be found in every volume 
of reports, but they are the only ones which are en- 
titled to a place in a collection of this character. The 
editor of this work has been governed by these consid- 
erations, and in his selection has been careful to take 
those cases only which can truly be called of leading 
importance inthis branch of the law. Of the value 
to the lawyer of the study of such cases, nothing need 
be said here. The verdict of the profession may be 
read on the title page of both Mr. Smith’s and Messrs. 
White and Tudor’s collections, the former of which has 
gone through seven and the latter four editions in this 
country alone. 

The compiler’s familiarity with the subject of dam- 
ages has well fitted him for undertaking a work of this 
character. About 150 cases are given, a number of 
which are annotated with care and ability. The differ- 
ent branches of the subject are divided and illustrated 
under the following heads: Real Estate, Carriers, 
Contracts for Sale, Several Deliveries, Alternative Con- 
tracts, Contracts for Work, Unauthorized Contracts, 
Principal and Agent, Master and Servant, Principal 
and Surety, Fire Insurance, Marine Insurance, Liqui- 
dated Damages, Contracts to Pay Money, Notes Pay- 
able in Specific Articles, Various Covenants, Uncon- 
scionable Contracts, Market Value, Interest, War- 
ranties, Frauds, Conversion, Trover, Replevin, sheriff, 
Torts, Intrusion into Public Office, Violation of Trade- 
Mark, Infringement of Patent, Slander, Excessive 
Damages, Exemplary Damages, Costs and Counsel 
Fees, Breach of Promise, Collision, Actions Allowed by 
Statute for Injuries Causing Death, Telegraphs. The 
book is handsomely bound, and will be a valuable and 
dition to the library of the practitioner. 








NOTES. 





IT has been said with even more of truth than poetry, 
that he who shouts too loudly for freedom is likely to 
bave his own chains doubled, while every extreme act 
of the tyrant only serves to hasten his own downfall. 
An over-zealous female lawyer has lately fallen into 
this snare. She had been admitted to the bar in one 
court, and, therefore, supposed herself to be a ‘‘citize- 
ness of the world,’”? though subsequently indignant 
when she was referred to from the bench as a “*wand- 
ering woman.” Atany rate, she applied for leave to 
practice at the bar of one of the Maryland courts, 
which privilege was promptly refused. An attorney 
of the male gender under these circumstances would 
have promptly taken an exception or an appeal, or at 
least would have proceeded to obtain his legal rights, 
if he had any, ina legal manner. But the down-trod- 
den female could not just then understand the pro- 
priety of such a course, but must at once take her ap- 
peal to the assembled crowd. The judge refused to 
grant his consent to the holding of an indignation 
meeting, at which he was to be made the object of at- 
tack; but this did not at all appall the feminine cour- 
age, and so this very edifying spectacle is closed with 
the entrance of the builiff and the removal of the wo- 
man vi et armis. All this must be very distressing to 
those who are in favor of placing no obstacle to the 
admission of women to the bar, because it places the 
subject itself before the public and the profession in a 
not very desirable light. It is now announced tbat an 


appeal is to be taken and the whole question tested in 
one of the higher courts; pending which it might be 
well for the Maryland justices to provide themselves 
with a copy of the riot act. 








